United States Court of Appeals 
for the Second Circuit 



APPENDIX 



4 



linttrft ^talrH (Enurt xif Apprala 

FOIi THK SECOND CllJCl'IT 


PlTTSTOX STEVKlxmiXd C()Kl*l)UATH)X niul 
The Home Ixsi raxc e C'omi’axv. 


APPENDIX 


Maxes 

Or Pt'tilitiHcr 


249 Press of Fremont Payne» Inc., 417 Canal St., N. Y.—966—6570 









PAQlNATtUN AS IN OMIGINAL COfV 





INDEX 


PAGE 

Petition for Review . 

Decision and Order of the Benefits Review Board .... 2a 

Decision and Order of the Administrative Law Judge 6a 

Transcript of Proceedings Before tlie Administrative 

Lu../ Judge.. 14a 


























la 


Petirion for Review. 


§latPB (Enurt of Apppalo 

FOR THE SECOND CIRCUIT 


PmsTON Stevedoring Corporation and 
The Home Insurance Company, 

Petitioners, 


V. 


Anthony Deluaventura, 

Respondent. 

- > - 

The Pittston Stevedoring Corporation and the Home In¬ 
surance Company, hereby petition the Court for review of 
the Order of the Beneilts Review Board, United States 
Department of Labor, entered on October 9, 1975, which 
affirmed an Order of Administrative Law Judge Edwin S. 
Bernstein, which Order established that the claim of 
Anthony Dellaventura, Respondent, comes within the pu’'- 
view of the Longshoremen’s and Harbor Workers Com¬ 
pensation Act as amended. 3.3 U.S.C. et seq. 

Dated: January 19,1976. 

Joseph F. Manes 
Attorney for Petitioners 
Finney Farm 
Croton-on-Hudson 
New York, 10520 
Tel. 914—CR 1-4096 
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Decision and Order of the Benefits Review Board. . 

U.S. DEPARTMENT OF LABOR 
TiENEFiTs Review Board 
Washington, D.C. 20210 


Anthony Delxaventura 

Claimant-Respondent 

V. 

PiTTSTON Stevedoring Corp. 
a)id 

The Home Insurance Company 

Employer/Carrier-Petitioners 

Director, Office of Workers’ Compensation Programs, 
United States Department of Labor 

Party in Interest 

Filed as Part of the Record 

Oct 00 1975 
(date) 

Carolyn D. McCready 
(Clerk) 

Benefits Review Board 
BRB No. 75-133 
Decision 

Appeal from Decision and Order of Edwin S. Bernstein, 
Administrative Law Judge, United States Department of 
Labor. 
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Decision and Order of the Benefits Beview Board. 

Angelo C. Gucciardo (Israel, Adler, Ronca & Gucciardo), 
New York, New York, for the claimant. 


Joseph F. Manes (Minore and Manes), New York, New 
York, for the employer and carrier. 

Ronald Meisburg (William J. Kilberg, Solicitor of Labor, 
Laurie M. Streeter, Associate Solicitor), Washington, D. C., 
for Director, Office of Workers’ Compensation Programs, 
United States Department of Labor. 


Before: Washington, Chairperson, 
Members. 


Hartman and Miller, 
E. R. PASSAirONTI 

Oct 28 1975 


Washington, Chairperson: 

This is an appeal by the employer/carrier from a Deci¬ 
sion and Order (Th-LHCA-lOl) of Administrative Law 
Judge Edwin S. Bernstein, in which the claimant was 
awarded compensation for temporary total disability, per¬ 
manent partial disability, interest on accrued payments 
due, medical expenses and attorney’s fees. The claim 
arises under provisions of the Longshoremen’s and Harbor 
Workers’ Compensation Act, as amended, 33 U.S.C. ^901 
et seq. (hereafter referred to as the Act). 

The claimant was injured while loading bags of coffee 
onto a truck on Pier 20 of Pouch Terminal, Clifton, Staten 
Island. New York. It was stipulated by the parties that 
the claimant sustained injuries to his back and left hip, 
which caused him to be temporarily totally disabled for a 
period of about seven weeks, and permanently partially 
disabled thereafter, having sustained 81 / 2 % permanent loss 
of use of the left leg. It was also stipulated that the 
accident occurred in the course of the claimant’s employ¬ 
ment and there was timely notice of injury and a timely 
claim for compensation. 
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Decision and Order of the Benefits Review Board. 

Tlie adiPinistrative law judge found the claim to be 
witl'‘*i the situs jurisdiction of the Act as defined in Sec¬ 
tion 33 U.S.C. §f)03(a). There wa". no question 

that ua* employer is an “employer” within the meaning 
of Section 2(4). 33 U.S.C. § fH)2(4). The administrative 
law judge als found that the claimant was engaged in 
maritime employment at the time of his injury and was 
therefore an “employee” as defined by Section 2(3) of 
the Act. 33 U.S.C. i 902(3). Since these three elements 
of jurisdiction under the Act were satisfied, the claimant 
was awarded compensation. 

In this appt 9 i, the employer/carrier challenge the finding 
that the claimant was engaged in maritime employment 
at the time of his injury. They, therefore, contend that 
jurisdictional requirements of the Act have not been met 
and this Ciaim is not compensable. 

The record indicates, and the administrative law judge 
found, that the cargo the claimant was loading onto the 
truck had been unloaded from a ship and placed on the 
pier about 133 days pnor to the date of the claimant’s ac¬ 
cident. It is contended that the passage of time between 
removal of the cargo from the ship and placing it on the 
truck, during which time it rested on the pier, is of such 
an extent and duration that the unloading process had long 
ceased and the cargo had been in storage. It is argued that 
loading this cargo, then, cannot be considered to be 
maritime employment. We disagree. 

In the case of Avvento v. Hellenic Lines, 1 BRBS 174, 
BRB No. 74-153 (Nov. 12, 1974), this Board stated: 

. . . [UJniil cargo is delivered to a trucker or ther 
carrier who is to pick it up for further trans- ••J.r.i.jnt, 
such cargo is in maritime commerce and all :x';.< 3 tte 8 
engaged in its movement to that point are ^--igaged in 
maritime employment. 

There is no question that this cargo was held on the pier 
pending completion of arrangements for its delivery to a 
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Decision a)id Order of the Benefits Review Board. 

consignee. Removal of cargo from a vessel and placing it 
temporarily at rest on a pier does not terminate the mari¬ 
time nature of the cargo. See Richardson v. Great Lakes 
Ct age and Contracting Co., 2 BRBS 31, BRB Nos. 74-212, 
2.2A (June 26,1975). That circumstances necessitated re¬ 
tention of this cargo on a pier for an unusually long period 
is irrelevant. This Board has also held that loading trucks 
it> 1 necessary step in the loading and unloading process and 
employees engaged in that activity are eiigaged in maritime 
employment. Avvento v. HpUenic L^nes, supra; Di Somma 
V. John W. McGrath Corp 1 "^RBS 433, BRB No. 74-199 
(April 30, 1975). 

The claimant was clearly engaged in maritime employ¬ 
ment at the time of his injury and the administrative law 
judge correctly found his claim to be wdthin the jurisdiction 
of the Act. 

The claimant’s attorney has requested approval of a fee 
for services rendered in successful defense of this appeal. 
Having submitted to the Boai J a complete, itemized state¬ 
ment of the extent and character of the necessary legal 
services rendered, in accordance with the applicable Rules 
and Regulations, 20 C.F.R. §§ 702.132, 802.203, the claim¬ 
ant’s attorney is hereby aw-arded a fee of $400 to be paid 
directly by the employer/carrier in a lump sum. 33 U.S.C. 
§928. 

The Decision and Order of the administrative law judge 
is affirmed in all respects. 


We Concur; 


Ruth V. Washington 
Ruth V. Washington, Chairperson 

Ralph M. Hartman 
Ralph M. Hartman, Member 


Julius Mil^r 
Julius Miller, Member 


Dated this 9th day of October 1975. 
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Decision and Order of the Administrative Law Judge. 

U. S. DP]PARTx\IENT OF LABOR 
Of KICK OF Adafixistbativk Law Judges 
W ashiiifijoii, 1).€. 20210 

Case No. 75-LIICA-lOl 
[Formerly 2-201.14] 


- «- 

lx THE Matter of 

A .N'THOXY DeLEAVEXTURA, 


rs. 


Claimant, 


PiTTSTox Stevedorixo Compaxy, 
Home Insuraxce Compaxy. 
-*- 


Employer, 

Caviier. 


Angelo C. (lueeiardo, Esquire 

Israel, Adler, Ronca Hi (lueciardo 
IGO Broadway 
New Yorl;, New York 1003S 
For the Claimant 


Joseph F. Manes, Esquire 
11 Park I’lace 
New York, New York 1(K)07 
For the Employer 
and Carrier 


Before: Edwix Berxsteix 

Ad.mixisthative Law Judge 
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Decision and Order of the Administrative Law Judge. 


Decision and Order 

Pursuant to Loiif^slicreinen’s and Harbor Workers’ Com¬ 
pensation Act, 33 IJ.S.C. !K)1 et seq. (“The Act”), a liear- 
ing of the above matter was held before me in New York 
City, on November 18, 1974. Both parties were repre¬ 
sented by coimsel and were affordiHl a full opportunity 
to adduce evidence, to call, examine and cross-examine 
witnesses, and to submit briefs and proposed findinf^s. 
l'l>on the entire record, my observations of the witnesses ^ 
and their demeanor, and my study of the applicable law, 

I make the following findings of facd, conclusions of ’.aw, 
and order. 


Findings of Fact 

On June 27, 1973, while employed by Pittston Stevedor¬ 
ing Company as a sorter. Claimant was injured. As a 
sorter which is a subcategory of tenninal labor and a 
type of longshoreman. Claimant helped to load and unload 
trucks and lighters. At the time of his injury. Claimant 
was helping to unload coffee l>eans onto a truck. Claim¬ 
ant slipped on coffee beans and fell, injuring his back and 
left hip. 

The accident occurred on Pier 20 of Pouch Tenninal in 
Clifton, Staten Island, New York. Pier 20 is used to load 
and unload vessels and contains no warehouse facility. 
The accident occurred about 30 feet fro'o the water’s edge. 

Respondent’s contend that this claim is not within the 
Act’s jurisdiction arguing that Claimant was not engaged 
in maritime emplojunent. 

The evidence indicates that ti*.- cargo that Claimant was 
loading wdien he w'as injured w^as deposited on the pier 
about 133 days earlier. It was not Ix'ing w'arihoused on 
the pier since the pier contains no warehouse but appar- 
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Decision and Order of the Administrative Law Judge. 

ontly had encountered some unexpected delay in being 
loaded from further shipment by truck. 

'Pile parties stijmlated and I find: 

1. Claimant’s average weekly wage was $241.77. 

2. The accident was in the course^ of Claimant’s em¬ 
ployment and there was timely notice and a timely claim. 

3. Claimant was tem]K)rarily totally disabled from June 
28, 1!)73 to August 19, 1973. 

4. Claimant sustained an 81 / 2 % permanent loss of use 
of the left leg. 


Conclusions of Law 

This claim is within the Act’s jurisdiction. The area in 
which Claimant was injured was a pier adjoining navi¬ 
gable water and thus falls wdthin the definition in Section 
3(a). 

Furthermore, Claimant was engaged in maritime em- 
employment pursuant to Section 2(3). The definition of 
maritime employment is far from a precise one. Moreover, 
it must be recognized that the process of loading and un¬ 
loading vessels has undergone considerable change with 
the advent of containerization. No longer is all cargo 
loaded piecemeal. Entire containers are often sliifted on 
and off vessels. This has led to different types of long¬ 
shore work and new types of longshoring jobs. In this 
case. Claimant was helping to unload coffee beans onto a 
truck at the pier. I find that this work was maritime em- 
plojTnent. 

My decision is consistent with the trend of decisions of 
the Benefits Review Board and other Administrative Law 
Judges. In Adkins v, LT.O. Corporation of Baltimore, 
BRB No. 74-123 (November 29, 1974), the Board held that 
a forklift ojM'rator who was loading stripped cargo into 


/ 
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trucks for further movement was, “performing the first 
and last tasks in a series of longshr.'ing operations thereby 
bringing him within the scope of maritime emplojunent.” 
It also held that, “the fact "hat cargo does not move di¬ 
rectly between the ship and the shed is of no consequence.” 
In Avvento v. Hellenic Lines, Ltd., BRB No. 74-15? (No¬ 
vember 12, 1974), the Board found jurisdiction where 
Claimant was injured inside a truck while taking cases of 
goods from a forklift and storing them in a truck. In Cop- 
polino V. International Terminal Operating Company, Inc., 
BRB No. 74-136 (December 2, 1974), the Board found that 
a luring agent and foreman who was engaged in a clerical 
function when injured was in maritime emplojnnent. In 
Lang v. Nacirema Operating Company, Inc., 74-LHCA-214 
(August 19, 1974), Stockman v. John T. Clark & Son of 
Boston, Inc., 74-L1ICA-219 (November 25, 1974), Kelley v. 
Ilandcor, Inc., 74-L1ICA-171 (July 22, 1974), and Gacek v. 
Western Stevedoring <£ Terminal Co., 74-LIICA-197 (Au¬ 
gust 19, 1974), members of stuffing gangs, some of whom 
were working in warehouses, were found to Ik^ working in 
maritime employment as were hi-lo drivers in Brown v. 
Maritime Terminals, Inc., BRB Nos. 74-177 and 74-177A 
(December 6, 1974), DiSomma v. John W. McGrath Corp., 
74-LHCA-176 (September 19, 1974), and Mininni v. Pitts- 
ton Stevedoring Corp., 74-LIICA-222 (September 18,1974) 
and a pond man who was doing sweeping work in Gilmore 
V. Weyerhaeuser Co., BRB No. 74-141 (November 12, 
1974). 

Other types of work that have been held to constitute 
maritime employment within the Act by Administrative 
Ijaw Judges include moving steel plates from a truck to a 
shoreside gear locker from which they would later be 
moved and welded to shipsdriving an automobile around 


• Herron v. lirndy-IInmilion Stevedore Co., 74-IiIICA-lll (July 
23, 1974). 


\ 
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an open yard to list containers that would ultimately be 
loaded aboard ships;* working as a grain elevator key- 
man;* checking cargo;* working as a tipper switchman 
unloading grain from a railroad car;* working as mill¬ 
wrights whose responsibilities were to insure that equip¬ 
ment such as conveyor belts and grain elevators were 
maintained, repaired, and properly rigged; stuffing 
(loading) logs into a trailer;* working as a sweeper to 
keep the waterfront area, yard and warehouse free of 
debris;* unloading rolls of paper from a freight car after 
which the paper was to be taken by hi-lo to a sh«Hl located 
on the pier;“ transporting cargo by hustler vehicle from a 
point near the ship where they had been deposited to a 
storage area near the terminal and vice versa;'® removing 
barrel drums from a container to pallets in a warehouse 
building;" and working as a watchman aboard a vessel.'* 


^ Muldowney v. Lnvino Shipping Co., 7'r-LHCA-30 (.Inly 1(, 
1974). 

* MUdenberger v. Cargill, Inc., 74-LHCA-270 (Nov. 11, 1974). 

^ Martin v. Marine Ter7ninal.<t Corp., 74-LIICA-204 (Aug. 23, 

1974). 

“ Powell V. Cargill, Inc., 74-LIICA-172 (Oct. 8, 1974). 

* Palmer v. Kerr Grain Corp., 74-LHCA-208 (July 18, 1974) 
aiul Cratnplon v. Cargill, Inc., 74-LHCA-215 (July 31, 1974). 

’ Bailetj v. Nacirema Operating Co., Inc., 74-LHCA-117 (July 29, 
1974). 

" Palutnho v. International Terminal Operating Co., 74-LHCA- 
224 (Nov. 7, 1974). 

'> Scalmato V. Northeast Marine Terminal Co., 74-LnCA-203 
(Sept. 24, 1974). 

Harris v. Maritime Terminals, Inc., 74-1jIICA-108 (Auv 15, 
1974). 

” Lopez V. Atlantic Container Line, Ltd., 74-L1ICA-257 (Dec. 
31, 1974). 

McGrath v. E. J. Ring Detective Agency, Inc., 74-LIICA-245 
(Oct. 4, 1974). 
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The pre-1972 amendments case of Litwinowicz v. Weyer¬ 
haeuser Steamship Co., 179 F, Supp. 812 (E.D. Pa. 1959) 
contains helpful language. In that case, plaintiff was in¬ 
jured while working in a railroad car while placing chocks 
under a draft of steel beams preparatory to their being 
hoisted aboard a ship. Rejecting the defendant’s claim, 
the court held: 

The term loading is not a word of art, and is not to 
be narrowly and hyper-technically interpreted. Plain¬ 
tiffs’ acts at the time of the at^cident were direct, 
necessary steps in the physical transfer of the steel 
from the railroad car into the vessel which constitutes 
the work of loading. 

The fact that the cargo on which Claimant was working 
may have remained at the pier for 133 days before it was 
discharged to the consignee does not defeat this claim. The 
cargo was on the pier awaiting fxirther shipment and as 
such was in the course of maritime commerce. There are 
no w'arehouse facilities at Pier 20. The employer is not in 
the business of storing cargo. Its business is to load and 
unload cargo to and from ships. There was no intent to 
store the cargo on the pier but merely to keep the cargo 
on the pier until the goods were ready for release to the 
consignee. The detention of that cargo on the pier in 
preparation for its release does not remove the goods from 
maritime commerce. In Avvento v. Hellenic Lines, Ltd., 
BRB No. 74-153 (Nov. 12,1974), the Benefits Review Board 
found that goods were in maritime commerce and Claimant 
w'as in maritime employment even though the goods had 
been at rest on the pier for four days. To the same effect, 
in Stockman v. Joh/n T. Clark & Son of Boston, Ine., 74- 
LHCA-219 (Nov. 25, 1974), Judge Oliver found jurisdic¬ 
tion under the Act although the goods that Claimant was 
working on had been unloaded from a vessel three days 
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earlier. In Lang v. Nacirema Operating Co., Inc, 74- 
LlICA-214 (Aug. 19, 1974) Judge Capps stated, “The fact 
that Claimant was loading a container for eventual loading 
onto a vessel rather than actually loading a vessel at the 
time of his injury is not suflicient to remove Ivim from the 
protection of the Act.” In Coppolino \. Intermtianal Ter¬ 
minal Operatmg Co., Inc., 74-LIICA-r)0 (May 10, 1974), 
aflirmed BKB No. 74-136 (Dec. 2, 1974), Judge Benn held 
that the argument that there was no vessel docked at the 
pier w'hen the employee was injured was of little conse¬ 
quence. In Bailey v. Nacirema Operating Co., Inc., 74- 
LIICA-117 (July 29, 1974) Jud're Ilowder similarly dis¬ 
posed of an argument that the o'.am must fail because the 
cargo on which the employee was working when injured 
was not placed on board a ship until over 2 weeks later. 
In essence what must be looked at is not the time but the 
reason that led to the cargo remaining on the pier. In the 
case at hand as in those cited the cargo was merely await¬ 
ing a further step in the overall process of maritime com¬ 
merce and thus the claim is within the jurisdiction of the 
Act. 

Clamant is therefore entitled to receive from Respond¬ 
ents: 

1. Compensation for temporary, total disability from 
June 28, 1973 to and including August 19, 1973 at the rate 
of $161.18 per week. 

2. Compensation for an 81/2 percent permanent loss of 
use of the left leg, totalling $3,945.69 (24.48 weeks at $161.18 
per week). 

3. Interest of six percent per annum from the date that 
each payment was due until paid. 

4. Payment of all of Claimant’s reasonable medical ex¬ 
penses resulting from the disabling injury, pursuant to 
Section 7 of the Act. 
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Angelo C. Gucciardo, Esq. is entitled to receive from 
Respondents the sum of $1300.00 which 1 find to l)e the 
reasonable value of legal services that he rendered to 
Claimant herein and the sum of $73.70 as reimbursement 
for expenses incurred, pursuant to Section 28(a) of the 
Act. 

Obdeb 

The Employer, Pittston Stevedoring Corporation and 
the Carrier, Home Insurance Company shall pay: 

1. To Claimant, Anthony Dellaventura compensation for 
temporary, total disability from June 28, 1973 to and in¬ 
cluding August 19, 1973 at the rate of $161.18 per week 
plus $3945.69 for an 8 y 2 percent perma.> mt loss of use of 
the left leg, with interest at six percent per annum from 
the date that each payment was due until paid. 

2. All of Claimant’s reasonable medical expenses re¬ 
sulting from the disabling injury. 

3. To Angelo 2. Gucciardo, Esq. the sum of $1373.70 for 
legal services rendered Lo Claimant and expenses incurred 
in this matter. 

Edwin S. Bebnstein 
Edwin S. Bernstein 
Administrative Law Judge 

Dated: January 31, 1975 
Washington, D.C. 
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Law Judge. 

U. S. DEPARTMENT OF LABOR 
Offick of AnMiNisTUATivE Law Judges 


[SAME TITLE] 


Room 208, The Tax Court 
Federal Building, 

20 Federal Plaza, 

New York, New York 
Monday, Novem!)er 18, 1974 

The hearing in the al)ove-eiititlecl matter was convened 
at 11:00 o’clock, a.m., before Edwin S. Bernstein, Ad¬ 
ministrative Law Judge. 


Appeauances : 

On behalf of the Claimant: 

An'geu) C. Gucoiaudo, Esq., 

(Israel, Adler, Ronca & Gucciardo), 
100 Broadway, 

New Y'ork, New Y"ork 

On behalf of the Employer/Carrier: 

Joseph S. Manes, Esq., 

11 Park Place, 

New York New ^ ork 
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Colloquy. 

r'^NTKNTS 

Witness: 

Anthony Dollaventura, 

Direct . 22a 

Cross . 30a 

Re-direct. 33a 

Salvatore Minucci, 

Direct .34a, 37a 

Voir Dire . 30?, 

Cross . 4r.a 

Re-direct. 52a 

Re-cross . 55a 

Joseph Atanasio, 

Direct . Ola 

Cross . 07a 

Exhibits 

Respondent's 

Exhibit Nos. Identification Receifcd 

1 Schematic of site of accident 21a 21a 

2 Report and Manifest . 3Ga 37a 

3 Stowage list . 38a 42a 

4-A tJiru (1 Timekeeper’s Activity Report 39a 42a 

5 Delivery order <lated June 22, 

1973 40a 42a 

0 Gate Pass . 42a 42a 

7 Tally of Merchandise deliv¬ 
ered . 43a 43a 

7-A R<‘verse side of Respondent’s 

Exhibit No. 7. 43a 4.3a 

8 Manifest . 54a 5()a 
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Proceedings 

Judge Bernstein: Tliis is the formal hearing Case 
Number 75-LHCA-lOl, formerly Case Number 2-29134. 

This is a proceeding pursuant to the provisions ot the 
Longshoremen’s and Harbor Workers’ Compensation Act. 
The Claimant is Antliony Dellaventura, and the Em^oyer 
is Pittston Stevedoring Company, and the Carrier is Home 
Insurance Company. 

Sometimes during the course of this proceeding the 
ployer and Carrier may be referred to as Respondent. 

I am Edwin S. Bernstein, the presiding Administrative 

Law Judge. 

Will counsel for the Claimant note his appearance, 

^ Mr. Gucciardo: I am Angelo Gucciardo of the firm of 
Israel, Adler, Konca & Gucciardo, 160 Broadway, New lork. 
New York, 10038. 

Judge Bernstein: And for the Respondent! 

Mr. Manes: Joseph S. Manes, 11 Park Place, New York 
City, New York. 

Judge Bernstein: Mr. Gucciardo, can you give me a 
statement, a brief statement, as to what this case is about! 
Mr. Gucciardo: Yes, sir. 

My client, Anthony Dellaventura, is employed as a long¬ 
shoreman, and in that capacity sometimes works on vessels, 
and sometimes works on the pier for various stevedoring 
eompaiiies, including Pittston Stevedoring Corporation, the 
Respondent in this case. 

As a pier worker he can be called upon to load and un¬ 
load trucks that deliver cargo to be put onboard a vessel, 
or load a truck with cargo that has been unloaded from a 
vessel, and that on the day of the accident, June 27, 1973, 
he was employed by Pittston Stevedoring Corporation as a 
terminal laborer, or also known as extra labor. 
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Wliile engaging in loading coffee into a truck from the 
pier, he slipped on coffee beans in the truck, and fell, in¬ 
juring his back i.nd left hip, and that he sustained a period 
of temporary tlisability from the date of the accident until 
August 20th, 1973; and that this cLim comes within the 
provisions of the amended Longshoremen’s and Harbor 
Workers’ Compensation Act. 

Judge Bernstein: Thank you, Mr. Gucciardo. 

Mr. Manes, what is the basis of your client’s oppositionf 

Mr. Manes: Your Honor, we contest the jurisdiction 
assumed by the Departineiit of Labor, or I should properly 
say the Bureau of Wo' .nen’s Compensation. 

The facts are that— 

Judge Bernstein: Excuse me. That reminds me, 1 note 
that an appearance has been entered by the Solicitor, the 
Department of Labor, in this case. Therefore, after I have 
received the opening statements we will adjourn the hear¬ 
ing until two p.m. this afternoon to enable tlie Solicitor to 
participate. 

1 have received the notice indicating that they plan to 
aj)pear. 

Mr. Gucciardo: If you want to, all is well and good. 
They have not appeared on the jurisdictional question 
since 1 have been trying them, and if you want to proceed 
iHicuuse they have an objection and we are going to save 
time by going ahead, I assure you. 

Judge Bernstein: I appreciate the position, but I think 
under the circiunstances we cannot proceed with evidence 
until after two o’clock. 

I would like Mr. Manes to complete his opening statement, 
and we will recess the hearing. 

Mr. Manes: Y"our Honor, our position simply is this. 
This man unquestionably was injured while loading bags 
of coffee onto a truck owned by an outfit called ERA Truck¬ 
ing Company. 
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However, we contend that such accident was not within 
the purview of maritime employment for the one simple 
fact that we will demonstrate by documentary evidence that 
this cargo liad in fact been discharged at Pier 20 in Staten 
Island on the dates of February 15,13 and 16 of 1973. The 
accident claimed is June 27, 1973. 

And that we will demonstrate it was the failure of the 
trucking company to pick up the cargo at an earlier date. 
It was available for transshipment, indeed, on the day in 
which it was unloaded. And that since it had been at least, 
for a period of approximately 133 days we contend no 
jurisdiction within the meaning of the Act. 

Judge Bernstein: All right. 

Mr. Manes: Your Honor, on the issue of the Solicitor 
appearing, by w^hat right does the Solicitor have for an 
individual available to appear in the proceedings ? 

Judge Bernstein: The regulations of the Department of 
Labor with respect to this Act. 

Mr. Manes: What function does he serve in an adver¬ 
sary proceeding such as this! 

Judge Bernstein: That is a question that has been raised 
before. 

Mr. Manes: The reason I asked is that I had not seen 
any adjudication by the Benefits Review Board. 

judge Bernstein: I do not know that it has been before 
the Benefits Review Board. 1 do not know that anyone 
has challengeu the Solicitor to appear in these cases. He 
has appeared both before Administrative Law' Judges. 

In the course of hearing cases under the Longshore Act 
the Solicitor also has appeared before the Benefits Review 
Board. 

The Solicitor has at times appealed from decisions of the 
Administrative Law Judges, and those appeals have been 
considered by the Benefits Review Board, and in some 
cases those appeals have been granted by the Board, even 
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though in some of those cases both counsel have been 
agreeable to the decision of the Administrative Law Judge. 

Mr. Manes: I will consider that, Your Honor, in another 
case of these proceedings. 

Judge Bernstein: I was looking f jr another section that 
I cannot find. I will point it out when I find it. 

Mr. Manes: Under those circumstances I assume the 
hearing is adjourned until two p.m. 

Judge Bernstein: Yes. 

Mr. Gucciardo: I do not know if counsel is objecting to 
the Solicitor or not, and I would like the record to be clear 
if he is objecting or not objecting. 

Mr. Manes: Since the Solicitor is not here to defend 
himself, I will not object until he appears. 

Judge Bernstein: Section 702.333 of the regulations for 
this Act, which were promulgated as Subsection (a) of 20, 
Federal Regulations, Chapter 6, and which appeared at 
Volume 38, Numl)er 186 of the Federal Register dated Sep¬ 
tember 26, 1973, and Subsection (b) of that decision reads 
that the Solictor of Labor or his designee may appear and 
participate in any formal hearing held pursuant to the 
regulations on behalf of the Director as an interested 
partj. 

Is there anything further, gentlemen! 

Mr. Manes: No, Your Honor. Thank you. 

Judge Bernstein: The hearing is adjourned until two 
p.m. 

(Whereupon, at 11.20 o’clock, p.m., the hearing in the 
above-entitled matter was recessed, to reconvene at 2:00 
o’clock, p.m., the same day.) 


Afternoon Session 
Judge Bernstein: We will proceed. 


(2:00 p.m.) 
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Colloquy. 

Mr. Oucciardo: Judge, I called the Solicitor, and they 
will .submit a brief, and they said that they would not 
appear. 

Judge Bernstein: Mr. Gucciardo, would you like to call 
your first witness! 

Mr. Gucciardo: We have not entered into any stipula¬ 
tions, and there is a chance we might. Your Honor. 

He has been busy with his witnesses, and so have I. 

Judge Bernstein: We will recess for ten minutes, and 
see if you can get together on that. 

(Short recess.) 

Judge Bernstein: The hearing is resumed, gentlemen. 

Uo you have a stipulation for the record! 

Mr, Gucciardo: Yes, Your Honor. 

We will stipulate to the following facts: that the acci¬ 
dent occurred on June 27, l!)73, that timely notice of the 
injury was given to the Employer, that the accident oc¬ 
curred during the course of employment. And that the 
Claimant was employed by the Pittston Stevedoring Com¬ 
pany as a terminal labor employee. And the period of 
temjiorary-total disability was June 28th until and includ¬ 
ing August 11), 1973. And that the average weekly wage 
was $241.77 per week, and that the rate of compensation is 
$167.05 per week. And that at the time of the accident the 
Claimant w'as engaged in loading a truck with coffee, and 
the truckman had been sent by the consignee to pick up 
coffee, but it was maintained by the Respondent herein for 
the purposes of loading and unloading vessels, namely. 
Pier 20, Y'our Honor, Staten Island, which is adjacent to 
navigable waters of the ITnitcd States. 

And that in the event you find in favor of the Claimant 
he is entitled to the period of temporary-total disability 
mentioned above, and eight and one-half perct'nt perma¬ 
nent partial disability of the left leg. 

The Carrier has a schematic which it is introducing as 
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Colloquy. 

its exhibit, Respondent’s Exhibit Number 1, and we agree 
that that schematic reasonably represents the area in¬ 
volved as the site of the accident. 

Did I leave anything outt 

Mr. Manes: No. 

Mr. Gucciardo: Do you agree to what I said? 

Mr. Manes: Yes. 

Judge Bernstein: May I see Respondent’s Exliibit 1, 
please! 

Mr. Gucciardo: For the record, it is labeled Pouch Ter¬ 
minal Incorporated, and that is not to say it is the same 
employer herein. 

The schematic represents the area, and Pouch Terminal 
Incorporated. 

Judge Bernstein: I see. And was the tnick on which 
the Claimant was working being loaded actually on Pier 20 
as it is shown in the schematic! 

Mr. Manes: Correct. 

Judge Bernstein: The document is admitted as Re¬ 
spondent’s Exliibit 1. 

(The document referred to, schematic of the site of acci¬ 
dent, was marked for identification as Respondent’s Ex¬ 
hibit No. 1 and received in evidence.) 

Judge Bernstein: Any further stipulations! 

Mr. Manes: No others. 

Judge Bernstein: What witnesses! 

Mr. Gucciardo: The Claimant and an expert witness. 
However, if counsel will agree, I will withhold my expert 
witness and save it for rebuttal, since I do not think there 
is going to be a dispute as to the facts. 

I do not want to belabor the point. The expert witness 
was not present. 

Judge Bernstein: We all want to save time and expe¬ 
dite the proceedings. 
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Mr. Manes: I have no objection to that. 

I have one witness to testify concerning documentary 
evidence that we have to produce, as well as a clarification 
of the schematic, Respondent’s Exhibit 1. 

Judge Bernstein: fine. Plense call your first witness. 

Mr. Gucciardo: I call the Claimant, Mr. Dellaventura, 
please. 


Whereupon, Anthoxy Dellaventura was called as a 
witness and, liaving been first duly sworn, was examined 
and testified as follows: 

Direct Examination by Mr. Gucciardo: 

Q. Mr. Dellaventura, will you please give us your name 
and address for the record? A. Anthony Dellaventura, 4 
Sumner Avenue, Staten Island. 

Q. What is your occupation, sir? A. Longshoreman. 

Q. How long have you been so employed? A. Twenty- 
eight or 21) years. 

Q. As a longshoreman, will you tell us what activities 
you engage in ? A. Load and unload ships, loading and un¬ 
loading trucks, and so forth. 

Q. As a longshoreman do you also work under the sub¬ 
category of sorter? A. Yej, sir. 

Q. Aiul under the subeategory of terminal labor! A. 
Yes, sir. 

Q. Will you tell us what the duties of a terminal labor 
man is? A. Well, terminal labor, you load the trucks, un¬ 
load them, load lighters, unload them, and the ships, too, 
as a sorter. 

Q. Now, let me interrupt you. I just want the terminal 
labor. A. Loading and unloading trucks and lighters. 

Q. Is it the obligation for teiminal labor to have any¬ 
thing to do with ship stores? A. Yes. 




Anthony Dellaventura — Direct. 

Q. How is that done when it is done? A. Ship stores, 
unload the truck, and we liave to carry the stuff up the 
stairway, or take it off the string piece. Pick it up with the 
crane, and they put it on tlie dock, on the ship, and we in 
turn bring it to the storeroom. 

Q. You mentioned the word stairway. A. The gangway. 

Q. There is no such thing as a stairway! A. No, gang¬ 
way. 

Q. And as a sorter, what do you do? A. Go down to the 
hold and sort out the cargo. You tell the holdman what to 
put on the pallet, and they in turn send it out. 

Q. Do you mean the hold of a vessel! A. The hold of a 
vessel. 

Q. And you mentioned the word lighter before. A. Yes. 

Q. Is it a lighter or barge, or is there any distinction be¬ 
tween the two? A. Both on the same principle, the lighter 
and the barge. 

Q. Are these two vessels vessels that are afloat and tie 
up at Pier 20 at Staten Island? A. Yes. 

(^. And the difference Ixdween that and the ship is that 
the barge has no motor? A. That’s right. 

Q. At the time of this accident, which was June 27, 1973, 
were you regularly employed by the Pittston Stevedoring 
Company? A. Yes. 

Q. What was your job with them? A. I was extra labor 
man. 

Q. Was this the only job classification that you had, sir? 
A. And also a sorter for them. 

Q. Did you work in both capacities for the Pittston 
Stevedoring Company? A. Yes. 

Q. Now, at the time of this injury, and I believe you were 
loading coffee bags onto a flatbeil tnick, is that not correct? 
A. Yes. 

Q. Will you tell us generally what the procedure is in 
dischargirg a vessel of coffee, and I wart you to start from 
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the hold of the ship, and tell us what these bags go through, 
until it is delivered to the truck. 

Mr. Manes: Your Honor, I have to object to that 
question as to relevancy. I think the stipulation in¬ 
dicated that this man was working on a flatbed trailer 
at the time of his injury. 

There was no claim, to my knowledge, that in fact 
he was assisting in the discharge of cargo on the day 
in question, June 27, 1973. 

Judge Bernstein: Aren’t you conceding that this 
man was not engaged in maritime employment! 

Mr. Manes: Yes, sir, at the time of the accident. 

Mr. Oucciardo: I am trying to brief the entire 
loading operations, and this is material. 

Judge Bernstein: I will permit the line of ques¬ 
tioning. 

The Witness: Well, when the ship comes in they 
tie it up, open up the hatch to sort, and see how the 
coffee is laid out, and we in turn tell the man what 
to put on a pallet, certain marks, and they take it out 
of the hohl and it goes onto the pier, and is stowed, 
and then some time later the trucks come in, and after 
the ship is finished we have to load the trucks. 

By Mr. Gucciardo: 

Q. Just for clarification, you said you go down into the 
hold of a vessel. A. Yes. 

Q. And the coffee bag is taken out by drafts! A. 
Usually palletized. 

Q. Each pallet is a draft! A. Yes, it consists of a draft, 
yes. 

Q. And the coffee is marked with certain marks on the 
bag! A. Yes. 

Q. And you identify the markings, and order a discharge 
onto the pier! A. Onto the pier. 


• f 
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, Anthony Deilaventura — Direct. 

Q. Put on the pallet in the holdT A. Put on a pallet, and 
the deckmaii takes it out, and they put it on the dock, and 
the driver puts it away. 

Q. A step at a time? 

You work as a sorter in the hold of the vessel? A. Yes. 
Q. And at the time you are sorting this cargo out, are 
you employed by Pittston? A. Yes. 

Q. And the winchmen, dcckmen, holdmen are also em¬ 
ployed by Pittston Stevedoring? A. Yes. 

Q. And it is landed on the string piece? A. Yes. 

Q. What happens to that draft after that? A. Ihe 
machinemen come in, take it and put it where it is 
designated on the pier. 

Q. Thehi-lo? A.Thehi-lo. 

Q. By means of a forklift, and take it to a certain sec¬ 
tion of the pier? A. Yes. 

Q. And then you say the truck comes and picks it up? 
How is this truckman notified, and who does he work for 
when the truckman arrives to pick up the cargo? A. That 
is all done in the office. 

Q. Well, does the truckman work for Pittston Stevedor¬ 
ing Company? A. Not that I know. 

(}. Do you know what a consignee is? A. The person 
that buys the coffee, the owner of the coffee. 

Q. Who arranges to send the trucknnan down? A. 
Through the Pittston Stevedoring Company. 

Q. Does the consignee make the arrangements, as far as 
you know, to send the truckman down to pick up the stuff? 
A. That 1 don’t know. 

Q. All right. 

The truckman conies down to pick up the coffee, is that 
right? A. Yes. 

Q. Does he enter the pier terminal proper in order to do 
it? A. He has to go through the gate. 

(^. Is that maintained by the Pittston Steverioring Com¬ 
pany? A. Yes. 
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Q. Somebody employed by the Pittston Stevedoring 
CompanyT A. Yes, sir. 

Q. And after he enters the gate, is he on the pier prop¬ 
erty maintained by Pittston Steve<loring Company at Pier 
Number 20 in State” Isnandf A. Yes, 

Is the truck pliysically located on the pierT A. Yes. 

(^. And who does tlie loading of that truck with the 
coffee beansf A. The longshoremen, the extra labor man, 
and the truck-driver, 

Q. You said tlte longshoremen, extra labor man, is that 
a subcategory umler longshoremen generally? A. That’s 
one of the qualifications of a longshoreman. 

Q. In other words, whether he be terminal labor, or a 
sorter, or a holdman, or a deckman, or winchman, is the 
classification known as a longshoreman! A. That’s right. 

Q. Now, after the coffee is put on the pier, and you said 
before a truckman arrives to pick it up, and how long a 
time does it usually take them, between the time it is 
landed on the pier, and the truckman picks it up! A. I 
.'iay about ten days, usually. 

Q. Do you know what the word demurrage means! A. 
Demurrage, yes. 

What does it mean! A. It means if they leave it on 
tlH*re too long, they have to pay <‘xtra fees when they do 
pick it up. 

Q. You know why they have to pay the.se extra fees for 
leaving the cargo on the pier too long! A. I don’t know. 

Q. You don’t know? A. No. 

Q. Well, what would happen to the pier if suddenly a 
bunch of consignees did not i)ick uj) their merchandise and 
left it there! A. They would tie up tin* j)ier. 

Q. .\nd do the extra charges have anything to do with 
attempting to free the pier for the purpose for which it was 
intended? A. 1 don't know, 

Q. Does it sometimes happen that cargo that is received 
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from overseas, such as coffee ba^s, remain on the pier for 
a longer period of time than ten days or two weeks, or even 
a month T A. Sometimes, yes. 

Q. Do you know wiiat reasons could cause tins type of 
delay? A. 1 don’t know. 

Q. Is there a warehousing facility maintained by the 
Pouch Termina Incorporateil locate<l just outside of the 
pier, at Pier 2(Uh Street, Staten Island? A. Yes. 

Q. Do you know what that warehousing facility does? 
A. Well, they take the stuff off the i)ier sometimes, and 
they put it into their warehouse for the owmers to come 
and pick up. 

Q. Does it sometimes occur that coffee beans are stowed 
in this warehouse? A. Yes. 

O. And where the coffee beans are stowed at the Pouch 
Terminal, how is it physically transferred from the pier 
to the Pouch Terminal? A. A hi-lo with the forklift, and 
he puts it at the head of the pier, and Pofuoh Terminal 
takes it from there and puts it into their warehouse. 

Justice Dernstein: Wliat pier? 

The Witness: Pier 20, or the pier I was working. 
The lii-lo takes it out to the head of the pier outside, 
and then their Pouch warehousemen, they have ma¬ 
chines also, and they take it and put it into the 
warehouse. 

By Mr. Gucciardo: 

Q. The employee that takes it from the pier to tho head 
of the pier is employed by w'ho? A. Pittston. 

Q. Does the Pouch Terminal Company have the right 
to bring the’r hi-lo’s directly into the pier and pick it up 
from where it is resting, and take it from the warehouse 
directly? A. No. 
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Q. Does it sometimes liappen that cargo that is off-loaded 
from the vessel at 20th Street, Staten Island, is ware¬ 
housed? A. Oh, sure. 

Q. Does Pittston Stevedoring Company, as far as you 
know, have any warehousing facilities on their pier? A. 
Not that 1 know of. 

Q. And when it does have to be warehoused, where can 
it go, let’s put it that way? A. Into their Pouch Tenninal 
warehouse. 

Q. Or perhaps some other warehouse? A. They have to 
go to the Pouch. 1 wouldn’t know. 

0. Then when cargo does arrive at Pier 2(>th Street, it 
has to be done by the Pouch Tenninal? A. Yes. 

Q. And does tiie Pouch Terminal have their own ware¬ 
housemen working for them? A. Yes. 

Q. They do not employ the same longshoremen who 
work for Pittston? A. No. 

Q. When cargo arrives, such as coffee beans, and is dis¬ 
charged on the pier, and there is a shortage of the amount 
that was due to be shipped, or there is damaged cargo, or 
it does not clear through Customs, does that cause a delay 
of that merchandise from being processed on the pier? 
A. Yes. 

Q. And can cargo also be delayed on the pier because it 
has not passed the Department of Agriculture’s require¬ 
ments? A. Yes. 

Q. Requirements, that is. A. Yes. 

Q. And is sometimes argo delayed on the pier because 
there is a claim made against the shipping company for 
damage? A. Yes. 

(^. So there are many, many reasons why cargo could be 
delayed in the further transshipment to the consignees? 
A. Yes. 

Q. Is this the usual ju’oct'dure, or the unusual procedure, 
that you have cargo remain on the ])ier longer than free 
time allowed? A. It is not the usual procwlure. 
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Q. Wbat is free time allowed? A. I’m pretty sure it is 
about ten days. 

Q. Does that mean if they pick it up Avithin ten days or 
'wo weeks there is no oliarge? ,A. That’s right. 

Q. I show you Respondent’s Exhibit 1. 

I am going to ask you with this ballpoint to look at the 
exhibit and put with an X where the truck was located on 
the pier r.i the time of your accident. A. Here (indicating). 

Q. Tiiere is a gray area on Pier 20th Street, is that 
righ .? A. Yes. 

Q. Is the gray area a building? A. Yes. 

Q. And there is a roof over it? A. Yes. 

Q. And from the edge of the gray area there is a line 
to tiie edge of the pier— A. The string piece. 

Q. And was the truck on the string piece, or within the 
building area when it was loaded? A. Within the building 
area. 

Q. And is the purpose of the building with the roof over 
it to protect the cargo from rain and other elements? A. 
Yes. 

Q. How far from the water’s edge is the X that you 
marked on Respondent’s Exhibit 1 to the water’s edge in 
feet, sir? A. About 30 foot. 

Q. About 30 feet? A. Yes. 

Q. How many ships can this pier accommotlate at one 
time? A. About four. 

Q. How long have you worketl for Pittston Stevedoring 
Company? A. T don’t know'. Maybe about five or six 
years. I guess. 

Q. In that period of time did you become familiar with 
dock receipts, bills of lading, and other documents that 
are used in shipping? A. Yes. 

Q. Do you, as a sorter, sometimes have to refer to 
these documents in order to sort out the merchandise 
properly? A. No. No. 
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Q. Have you ever heard of the ship Campeche? A. Yes. 

Q. Is that a sliip tliat did run a regular run from Pier 
20 in Staten Island, from Staten Island to Mexico? A. 
Yes. 

Q. How often did it come in ? A. Once a month, roughly. 

Q. Did it carry a lot of coffee? A. Quite a bit. 

Q. Was it a coffee run more or less? A. Yes, yes. 

(J. Is it unusual for coffee bags, or coffee cargo to re¬ 
main at Pier Xumber 20 in Staten Island for 100 to 130 
days? A. That is unusual, yes. 

(J. When cargo remains on the jiier for that length of 
time does it mean that something has gone wrong some¬ 
where along the line? 

Mr. Manes: Your Honor, may I object to the 
line of questioning? It is repetitious. 

Mr. tiucciardo: I withdraw the question. Your 
witness. 

Cross hixamination by Mr. Manes: 

Q. ISIr. Dellaventura, on June 27, 1073, you started work 
about »?ight o'clock, is that right? A. \es. 

And you were assisting with a partner, the truck- 
driver, in lifting Ixigs of cotTee from the pallet to the bo<ly 
of the truck? A. Yes. 

Q. And you were actually in the body of the truck when 
you got hurt? A. Yes. 

(^. Now, all the testimony that yon gave about going 
into the hold, operating as a sorter, that was not done on 
this day, was it? A. No. 

t^. You were not in the hold of any ship, is that correct? 
A. Not that day, no. 

Q. The testimony you gave about the opening of the 
hatch, the winchmen, and their duti(‘s, that was not part 
of the job that day, was it? A. Not that day, no. 
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Q. So you were just testifjang generally as to the du¬ 
ties of these people at various times, is that right? A. Yes. 

Q. Now, you said you were not familiar with the term 
demurrage— 

Mr. Gucciaido: Objection. He said he was. 

The Witness: I am familiar wit? it. 

By Mr. Manes: 

Q. You don’t know anything about demurrage on this 
particular cargo, do you? A. No. 

Q. Do you dispute the fact that this coffee was loaded 
on the pier beginning of February of 1973? A. I don’t 
know that. 

Q. You don’t know? A. No. 

Q. Had you ever participated in the unloading of coffee 
from a ship? A. Yes. 

Q. How long prior to June 27, 1973, had you partici¬ 
pated in the unloading of coffee ? 

Mr. Guociardo: If you can recall. 

The Witness: Frequently. 

By Mr. Manes: 

Q. How long in days, weeks, months? A. I don’t under¬ 
stand the question. 

Q. You were loading coffee bags into a flatbed trailer 
on June 27th? A. Yes. 

Q. How many days had you been doing that kind of 
work? A. I have been doing it quite a while. 

Q. Did you do it on June 26th? A. Yes. 

Q. And June 24th? A. I don’t recall. 

Q. Well, when before June 24th had you last engaged in 
the loading or unloading of coffee? A. I don’t recall. 
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Q. Did >x)u ever take cargo from a pier to the Pouch 
Terminal warehouse yourself! A. No. 

Q. Did you ever see anybody employed by Pittston do 
that! A. i have seen tliem take it to the end of the pier. 

Q. The end of the pier! A. Yes. 

Q. And where it goes from the end of the pier you do 
not know! A. I have seen Pouch Tenninal take it away. 

Q. How long before June 27th did you see tnat! A. 1 
have seen it many times. 

Q. How many days, for instance, prior to June 27th had 
you last seen it ? A. I don’t remember. 

Q. The coffee in this case was picked up by a trucker 
known as ERx\. Trucking Company, is that right! A. I 
don’t remember that, either. 

Q. Did you finish the unloading of the coffee into the 
flatbed trailer before you got hurt? A. No. 

Q. How many bags were left to be loaded? A. Well, I 
finished it after T got hurt, too, but I didn’t—your ques¬ 
tion was—you said did I finish before I got hurt, and I 
didn't finish before I got hurt. 

t^. Did you complete the loading operation that day? 
A. Yes. 

Q. You stopped work at about what time! A. For my 
day you are talking about f 

Q. On that day, June 27th. A. I finished at five o’clock. 

Q. The whole day you worked! A. Yes. 

Q. And what time did you say you got hurt? A. Eight- 
thirty in the morning. 

Q. How many bags were loade<l on that day, do you 
know? A. About 1.'30 or 200. 

Q. Did any coffee cargo remain on the pier after that 
loading? A. Y^es. 

Q. YY)U did not continue working the next day, I take it? 
A. No. 

Q. Y'ou are a member of the International Longshore¬ 
men’s Association? A. Y^es. 
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Q. And the International Longshoremen’s Association 
has as its membership people terminated only longshore¬ 
men, is tliat correct f A. Yas. 

Q. The type of work they do does not control the desig¬ 
nation of longshoreman, is that correct! A hi-lo driver 
can be a longshoreman, is that correct! A. Yes. 

Q. And an extra labor man! A. Yes. 

Q. And all under the generic term of longshoreman! A. 
Yes. 

Q. Have you ever injured your left leg before! A. No. 

Mr. Manes: 1 have no other questions of this wit¬ 
ness, Your Honor. 

Kedirect Examination by Mr. (Jucciardo: 

Q. When you got hurt did . ou report the accident to the 
timekeeper! A. Yes. 

Q. Hid the timekeeper then come out and look at the bags 
you were handling on this particular truck! A. No. 

Q. Did anybody identify the bags you were handling on 
this particular truck that was in authority! A. Not that 1 
know of. 

Q. Such as the pier sui)erintendent! A. Not that I know 
of. 

Q. Is the pier sujjerintendent sitting in the room! A. 
Yes. 

Q. What is his name! A. Mr. Minucci. 

Q. Was he present at the time of this accident! A. I 
don’t recall if he was or not. 

Q. Did you see him at any time during the day! A. No. 

Q. I am not talking about the day of the injury now. A. 
No. No. 

Q. And he did not come over and ask you to identify the 
bags or the truck that you were working on! A. No. 
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Q. When vou are terminal lal.or, and you have to load a 
truck, and that truck is finished, wuidd they be assigned to 

work on a lighter! A. \es. c. i 

(^. And would you also be assign.‘d by Pittston Stevedor¬ 
ing Company to work on the vessel as a sorter! A. Oh, 
sure. 

Q. Actually this longshore work is what is knowm as 
shape work,'is that right! You work whenever work is 

available, is that right? A. \es. 

t^. So that one tlay you may be working on the pier, mid 
the next day a ship, and the next day a lighter! A. Yes. 

Q. So if you do not remember when you worked, or where 
you worked, you would have no reason to keep records for 
this, would you! A. No, 1 don’t keep records. 

Mr. (jucciardo: Thank you. 

Mr. Manes: Nothing else. 

Judge Bernstein: 1 have no questions of the wit¬ 
ness at this time. 

I understand, Mr. Gucciardo, you have no further 

witnesses at this tune. 

Mr. Gucciardo: Correct, Y’^our Honor. 

Jurge Bernstein: Mr. Manes? 


Whereupon, Salvatore Mixucci was called as a witness 
and, having been first duy sworn, was examined and testi¬ 
fied as follows: 

Birwt Fixamiuatiou by Mr. Manes: 

Q. Will you tell the reporter your full name? A. 
Salvatore Miiiucci. 

What is your address? A. 146 Raritoii Avenue, 
Staten Island. 
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Q. Mr. Minucci, on June 27,1973, by whom were you em¬ 
ployed! A. Pittston Stevedoring. 

Q. What capacity! A. Terminal manager. 

Q. How long prior to June 27th have you had that 

particular job! A. Three years. 

Q. Had you worked for Pittston before that three-year 

period also! A. No, sir. . tt • i 

Q. Who had you worked for previously! A. Universal 

Stevedoring. . » „ 

Q. How long were you employed by them! A. Fitteen 


years. 

Q. In what capacity! A. Head foreman. , • , 

Q. You are familiar with loading and unloading ships! 

A. Yes, lam. t a 

Q. How long have you been on the watertront! A. 

Thirtv-seven years. . 

Q. i show you Respondent’s Exhibit 1, Mr. Minucci, and 

I ask you if the area on that document—look at the num¬ 
bers in the various squares, and what do those numbers 

represent! A. Warehouses. xt i ^ 

Q. Does Pittston own those warehouses! A. No, they do 

Q. They are owned by whom! A. Pouch Terminal. 

Q. Does Pittston store cargo in Pouch Terminal ware¬ 
houses! A. No. 


Mr. Manes: Just for the simplification of the 
record, I am going to give Mr. Minucci a series of 
exliibits for identification only, and then I will take 

them one by one. 

Judge Bernstein: Fine. 


By Mr. Manes: 

Q. Will vou show me which is the ship’s manifest in 
those exhibits I have handed you! A. That is the ship’s 
manifest. 
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Mr. Gucciardo: Your Honor, may we liave a voir 
dire on this point! 

Judge Bernstein: Yes. 

Voir Dire Examination by Mr. Gucciardo: 

Q. Mr. Minucci— 

Judge Bernstein: Let’s mark it first. 

Mr. (luceiardo: That is wliat 1 am going to ol).iect 
to. We must have it marked. 

(The document referred to, Report and Manifest, 
was marked for identification as Respondent’s Ex¬ 
hibit No. 2.) 

By Mr. Gucciardo: 

Q. Mr. Minucci, you were not present at the time of the 
accident, were you! A. I was not in the vicinity of the 
accident, but I was in the terminal. 

Q. Yes, and you did not see what coffee bags tlie Claim¬ 
ant was handling at the time of this accident, did you? 
A. No. 

Q. And did tlie Claimant identify the coffee bags that he 
was handling to you at the time of this accident? A. No, 
he did not. 

Q. Do you have any way of tying up Respondent’s Ex¬ 
hibit 2 for identification to the actual cargo in question at 
the time of the accident? A. What is Exhibit 2? 

Q. What you are looking at, sir. A. No, no way. 

Mr. Gucciardo: I object to any reference to this 
document, Your Honor. 

Judge Bernstein: Mr. Manes! 
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Mr, Manes: All right, Your Honor, I will excuije 
Mr. Minucci for the moment, and call Mr. Chiarello, 
who can testify that the documents are photostats 
of true copies of records kept in the course of busi¬ 
ness, and we can then go through each of the docu¬ 
ments in turn. 

Mr. Gucciardo: There is no identity of the cargo 
in question with the documents being presented. 

Judge Bernstein: Your objection is to relevance, 
and not to authenticity f 

Mr. Gucciardo: Yes, sir, I have no doubt that 
they are kept in the regular course of business. 

Mr. Manes: Chiarello can testify that these docu¬ 
ments represent the documentary evidence of the 
coffee bags unloaded from the Campeche that day. 

Judge Bernstein: I am going to admit this ex¬ 
hibit, and if it is proven to be irrelevant, so be it. 

Mr. Manes: Then I will continue with Mr. 
Minucci. 

(The document referred to. Report and Manifest, 
heretofore marked for identification as Respond¬ 
ent’s Exliibit No. 2 was received in evidence.) 


Direct Examination (Resumed) by Mr. Manes: 

Q. Mr. Minucci, that is a ship’s manifest before you! 

A. Yes. T • r 

Q. And what does that manifest indicate! A. It indi¬ 
cates the name of the ship, the port of loading, and the 
port of discharge, bill of lading, consignees, and the amount 
of packages against each bill of lading and the weights.^ 

Q. And the ship on that day was the Campeche! A. Yes, 

sir* 

Q. Who was the consignee! A. It looks like J. O. E. R. 
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Notify Cofmo, Inc. It looks like 72 Water Street, New 
York.’ 

Mr. Gueoiardo: Will the witness point to where 
he is reading! 

The Witness: (Indicating). 

By Mr. Manes: 

Q. Does it indicate the nature of the cargo? A. Yes, 
correct, coffee. 

(^. Thank you. 

Now, from those other e.xhibits that I have given you, 
Mr. Minnucci, could you pick out the stowage list, if any? 
A. Yes. 

Mr. Manes: Your Honor, could that be marked 
Kespoudent’s K.xhibit 3 for identification? 

.Judge Bernstein: Yes. 

Mr. Gucciardo: 1 have the same objection. Your 
Honor, no identity of this with the bags involved in 
this accident. 

Judge Bernstein: Your objection is noted. 

(The document referred to, stowage list, marked 
for id*‘ntification as Respondent’s E.vhibit No. 3.) 

By Mr. Manes: 

Q. What does that document signify? A. It is a stow¬ 
age list. A stowage list. 

Q. Wliat does it tell anybody? A. I arn sorry, but this 
is not the stowage list. This looks more like the gate list. 

Judge Bernstein: Can you find the stowage list 
among the papers? 

The Witness: This is the stowage number. 
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Mr. Gucciardo: Rather than to make continuing 
objections, will Your Honor entertain Uiat all docu¬ 
ments referred to from this point on, that I have the 
same objection because of no identity! 

Judge Bernstein: You will have to tie that in. 

By Mr. Manes: 

Q. What does the stowage list indicate? A. The differ¬ 
ent hatches that the colT^e is stowed in the ship. 

Q. Does the stowage list indicate that there was any¬ 
thing but coffee on that ship at that time? A. No, it is 
all coffee on here. 

Q. Could you tell from the stowage list about how much 
coffee was on the ship? A. 15,492 bags. 

Q. Could you look through that list of documents then 
and see if you can find the" timekeeper’s activity report? 
A. Here (indicating). 

Q. What dates? 

Judge Bernstein: May we mark them Respond¬ 
ent’s Exliibit 4-A, B, and so forth? 

(The documents referred to, the timekeeper's ac¬ 
tivity report, was marked for identification as Re¬ 
spondent’s Exhibit No. 4-A through 4-G.) 

By Mr. Manes: 

Q. I show you Respondent’s Exliibit 4-A through 4-G, 
what does that indicate took place, Mr. Minucci? A. This 
was the activity that the foreman makes out and submits 
it to the timekeeper, the working of the hatches during the 
day’s work. 

Q. How many days does that represent? A. It repre¬ 
sents from February 13, 1973 until February lb, 1973. 
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Q. Wluit ship dofs it relate tot A. Campeche. 

Q. And does it indicate what cargo was discharged from 
the CampecheT A. It has coffee, pineapple, coffee, coffee, 
coffee, general cargo, special cargo, coffee, all coffee, cof¬ 
fee, coffee, and skins. 

Q. What does skins meant A. It would be shark skins 
mostly that they bring in, ami coffee and skins on this 
one (indicating). 

g. What was the last day of that activity reportt A. 
The 16th. 

g. Of February, I5)73t A. That’s right. 

g. Now, in those other documents which you have before 
vou, is there a delivery order t A. Yes. 

g. And what is the date on that <lelivery order? A. 
June 22nd, 1673. 

g. And it is issu«‘<l under the logo of wliat company? 

'rrueking company you are talking about? 
g. Well— 

Mr. Manes: T would like to have this marked as 
Respondent’s Exhibit 5. 

(The document referred to, delivery order dated 
June 22, 1673. was marked for identification ns Re¬ 
spondent’s Exhibit No. 5.) 

Hy Mr. Manes: 

t^. Are you familiar with the name on that, sir? A. 
COFINCO, the consignee. 

And does that <lelivery onler indicate where the items 
were delivered in care of the consignee? A. F’RA truck¬ 
ing. 

l^. ER.\ Trucking? A. Right. 

(^. Where was the delivery made? A. COFINCO. 
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Q. Whero did the trucker pick it up, at Pier 20, Staten 
Island? A. Y 68. 

Q. What wa« the nature of the carp^o picked up? A. 
Threo-hundre<l and forty-seven bags of coffee. 

Q. In the upp«‘r right liand comer of that COFIXCO 
logo i there any indication a.s to when the cargo arrival, 
aiu here was it shipptnl from? A. It arrived on 2-10-73. 

Q. Is there any indication by what carrier the cargo 
arrived at the port, or at the pier, I sliould say? A. Me.\i- 
ean Line. 

Q. Is the name of tlie ship also included on that? 

Mr. Oucciardo: I conce that it contain.^ Cam- 
p«*cho, but— 

By Mr. Manes: 

Q. Now, Mr. Minucci— 

Judge Bernstein: Just a minute. 

Mr. Manes: Now, in those other documents, is 
there a <locument known as a gate pass? 

The Witness: Yes, sir, right here (indicating). 

Mr. Manes: I offer E.xhibit 5. 

Mr. (lucciardo: I object to any offer in evulence 
until it is tied in. Your Honor. There is no showing 
that this is the same substance that the Claimant 
was engaged in at the time of the accident. 

Judge Bernstein: The objection is noted, and 5 
\ ill 1 h‘ admitted into evidence. 

Mr. (lUcciardo: Your Honor, I believe your ruling 
before was that you were identifying it, and not 
admitting it, and now you are admitting it. 

Judge Bernstein: I am admitting these e.xhibits. 

Mr. Manes: 1 would like to offer this. 
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( The document referred to, f?ate pa.ss, was marked 
for identification as Respondent’s Exhibit No. G.) 

By Mr. .‘dines: 

T'.iis documejit denominated f?ate ])ass, Mr. Minucci, 
what ‘ iiiiction does that ser\’e? A. Mel), when tlie truck- 
uian arrives at the pier he first goes to tlie gateman and 
gets a gate pass, and tlie name of the truck and his li¬ 
cense plate number, and the name of the ship, and what 
he is picking up. 

.Mr. Manes: Will ^klr. Gucciardo stipulate that 
3G4 hags were passed out on the gate pass! 

Mr. Guccianlo: Yes, I will stipulate to that, that 
it contains that infonnation. 

Mr. Manes: Yes. 


By Mr. Manes: 

Q. Now, you have another document there, do you not, 
Mr. Minucci, and what is that document? 

•ludge Bernstein: Are you offering number G, Mr. 
.Manes? 

.Mr. Manes: Yes, 1 am. Your Honor. 

.Judge Benistein: Same objection! 

Mr. Gucciardo: Same objection, yes. Your Honor. 
.Judge Bernstein: Same niling. 

(The dwuments referred to, heretofore marked 
for identification as Respondent Exhibit Nos. 3 thru 
G, inclusive, received in evidence.) 

Mr. Manes: Exhibit 7. 
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(The document referred to, tally of merchandise 
delivered was marked for identification as Respond¬ 
ent’s Exliibit No. 7.) 

Judge Benistein: There is a reverse of this 
document. A reverse side to this document. The 
reverse side will be marked Plxliibit 7-A. 

(The document referred to, the reverse side of 
Respondent’s Exhibit No. 7, was marked for identi¬ 
fication as Respondent’s Exhibit No. 7-A.) 

Judge Bernstein: Do you know who William J. 
Gilfoyle is? 

The Witness: It might be the checker, Your 
Honor. 

Judge Bernstein: Here. 

The Witness: That is the checker. 

Judge Bernstein: Who does he work fori 

The Witness: Pittston Stevedoring. 

Judge Bernstein: Are you offering tliis, Mr. 
Manes I 

Mr. Manes: Yes, I am. 

Mr. Gucciardo: Same objection, Your Honor. 

Judge Bernstein: Admitted, 

(The document referred to, heretofore marked 
for identification as Respondent’s Exliibit Nos. 7 
and 7-A received in evidence.) 

By Mr. Manes: 

Q. Respondent’s Exhibits 7 and 7-A, Mr. Minucci, is 
what document I A. 7 is a tally made up by the checker 
when he delivers the cargo to the truck, and he records it 
on this tally. 
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Mr. Manes: Mr. Gucciardo, will you concede that 
the tally of the merchandise delivered to the trucker 
on June 27. 11)73 is for .3(54 haj^s of coffee which ar¬ 
rived on th(‘ S. S. Campeche f 
Mr. Gucciardo: I will concede that that docu¬ 
ments reflects the entry wthout conceding that tliis 
was the same goods in question. 

Mr. Manes: All rigid. 

By Mr. Manes: 

Q. The longshoremen I'erfonn many functions, do they 
not, Mr. Minucci? A. Yes, they do. 

Q. And are they always engaged in loading or unload¬ 
ing of a shij)? A. Not all the time. 

Q. Mliat other functions do they perfonuT A. Load 
trucks, lighters, unload them. 

(J. And does it happen that on occasions cargo remains 
on tlu' pier for a period in excess of ten daysf A. ^ es, it 
does. 

Q. What is so sacred about that ten day period? A. 
Well, they do not always have ten days, counsel. Some 
companies only get six days. 

Q. What is the reason for that? A. I don’t know the 
reason, hut 1 know the Mexican Line coffee gets six days, 
and the Brazilian Line, it gives them ten days. 

t^. And if cargo remains on the pier a certain nuuil)er of 
days what is the procedure? A. Charge them demurrage. 

Q. Was any demurrage chargetl in reference to this 
cargo? A. There was none. 

Q. There wasn’t? A. No. 

Q. How ilid you detennine that? A. Mr. Butewicz, the 
foreman, looked up the records. 

Mr. Gucciardo: Objection. It is not within the 
possession, and no documents referring to it. Mr. 
Butewicz was the person here this morning. 





45a 


Salvatore Minucci — Direct. 

Judge Bernstein: Then let Mr. Butewicz testify 
about that. 

By Mr. Manes: 

Q. To your knowledge, you know nothing about the de¬ 
murrage charges, or non-charges in this instance! A. No, 
I do not. 

Q. Do truckers sometimes load the trucks themselves, 
without the assistance of longshoremen! No. 

Q. Why is that! A. One man can’t pick up a bag of 
coffee. 

Q. Is there any rule or regulation against it! A. Well, 
the ILA would not like it. 

Q. Does Pittston employ people who are not in the cate¬ 
gory of longshoremen who do any loading or unloading 
operations! A. No. 

Q. They are ail longshoremen! A. Yes. 

Q. Does Pittston have warehouses in which they store 
goods that have been shipped in! 

Mr. Gucciardo: Objection, Your Honor. Pier 20th 
Street, and— 

Mr. Manes: The next question is whether or not 
the cargo area is—I want to make it clear. 

Judge Bernstein: I will permit the question. 

By Mr. Manes: 

Q. Do they have warehouses! A. Yes. 

Q. Is there such a warehouse on Pier 20 or 21! A. No. 
Q. Solely Pouch Terminal! A. Yes. 

Mr. Manes: That is all. 

Judge Bernstein: Cross examination. 

Mr. Gucciardo: Yes. 
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Cross examination by Mr. (iueciardo: 

Q. Mr. Minncci, isn’t it true where Pittston has the 
warehousing it is carried under a different name, 1 ittston 
Warehousing Company? ,A. Pittston Warehouse. 

Q. And not Pittston Stevedoring Company? A. Yes. 

Q. So the stevedoring operation is one company, and 
another company, even though they may be the same prin- 
cii)als involved, and 1 mean the same owners, the same 
people in interest. A. It is possible. 

Q. Now, demurrage is in the form of a penalty, is it not, 
because the stevedoring company does not want its facili¬ 
ties at Pier 20th Street to be used as a warehouse, is that 
correct? A. That’s right. 

Q. And as a matter of fact, if they started using Pier 
20th Street as a warehous they would knock it out of the 
function of loading and anloailing vessels, is that correct? 
A. We might as well go out of business. 

Q. I notice, incidentally, with reference to the docu¬ 
ments, you did not i)ick them out, did you? ^ou did not 
take them out of the box, or have anything to do with 
getting them together, is that correct? A. Yes. 

Q. And it was Mr. Butewicz, wasn’t it? A. Yes. 

Q. And actually you physically do not keep the records, 
and they are kept by various personnel run by or em¬ 
ployed i)y the Pittston Stevedoring Company, is that 
rigiit? A. Correct. Are you talking almut all the records 
here, counsel? 

Q. 1 am talking about the records that you have been 
tetifying to. You [iliysically do not keep them, do you? 
A. 1 keep some of them. 

Q. What do you keep? A. The activity. 

Q. And the only '-ecord you keep is the actix-ity? A. 
Right. 

(j. Let’s go to the activity sheet. Will you get it out, 
please? A. There are quite a few of them here. 
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Judge Bernstein; Do you mean the time sheets? 
The Witness: No, Your Honor. 

Judge Bernstein: ^^^lat number exhibit is that? 
The Witness: Four, 

By Mr. Gucciaixlo: 

Q. Does tliis activity sheet have to do with the activity 
of the Pittston Stevedoring, and men working a ship? A. 
That’s right. 

Q. And was tliere a cuoper working in those activity 
sheets? A. I liave to look at them. 

Q. Sure. Does the indication of a cooper mean that 
there was some damage to the cargo and, therefore, it had 
to be repaired? A. No, not necessarily. 

Q. "WTiat is the function of a cooper? A. To fix cargo if 
there is damage to it. 

Q. And if cargo is damaged, bags are lipped, and so 
forth, does it cause a lighter range in weight ultimately 
when it is weighed by the weighers on the dock? A. Not 
nees.'sarily. We could recopper the liags and reweigh 
them, and we give them an exception on it. 

Q. But you do not know, of your owm knowledge, to 
what extent the cooper had to make these repairs, or what 
cargo would have been lost, and so forth, is that correct? 
A. I don’t even know if there was a cooper there. 

Judge Bernstein: We will take a recess at this 
point. 

(Short recess.) 

.Judge Bernstein: The hearing is resumed. Will 
the witness please resume the stand? 

By Mr. Gucciardo: 

Q. Mr. Minucci, the timekeeper’s activity report, which 
is Eespondent’s Exliibit 4, and more specifically, one that 






48a 


Sal valor e Mi nucci — Crosv. 

is labeled Tliursday, Februar>' 15, 1973, does that show 
that a cooper worked onboard that vessel from eight in the 
morning until 12 noon, and then again from one in the 
afternoon until six at night f 

Judge Bernstein; On exhibit—which one, coun¬ 
sel? 

Mr. Gucciardo: I better come up there and point 
it out (indicating). 

Right here. Exhibit Number 4-B. 

By Mr. Gucciardo: 

Q. Eight in the morning until 12 noon, and one in the 
afternoon until eight at night, is that correct? A. That’s 
right. 

Q. And, Mr. Minucoi, does it sometimes happen that 
cargo is damaged, like coffee bags, and swept up and put 
back in bags by coopers, and sewed up and sold as salvage 
cargo? A. Yes. 

Q. And when it is sold as salvaged cargo, there is no 
demurrage charge on it, is that correct? A. No. 

Q. And if in fact if there is no charge. It would indicate 
that some cargo was sold as damaged cargo, would it not? 
And that would be a possibility? A. It would be. 

Q. And wliere you have such a situation that cargo is 
damaged, and they look to salvage it, there is a long 
period of time that elapses from the time that the cargo 
actually has landed on the dock until it is gotten rid of 
througii normal channels, is that correct? A. Acs. 

(). Is it also not true that all of the Respondent’s Ex¬ 
hibits, Numbers 1 through 7, specifically refer to cargo, 
ami coffee bags in this particular case, and the name of 
a ship, and that is the Campt'che? A. Yes. 

(). And also when the cargo is delivered to a consignee, 
evmi though it is salvaged cargo, it relates to a ship on 
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which it came, and all papers and documents are signed 
in relation to this particular cargo identifying the ship in 
which it came, is that correct? A. Which one are you 
talking about, the sound cargo, or the salvaged cargo? 

Q. Almut the sound or salvaged cargo, and is it not 
identified with the sliip from which it was discharged? 
A. The sound cargo is. 

Q. Is that your position, that the salvaged cargo is? 
A. Counsel, we have so many materials on that pier that 
all we do is sweep it up and throw it in the back from the 
various sliips. 

Q. The Campeche is on a regular run from Mexico to 
New York is it not? A. Occasionally. 

Q. Did you hear the Claimant testify, and I believe you 
were in the room, that that ship came on the average of 
once a month? A. T did. 

Q. Do you have any reason to dispute that? A. Yes. 

Q. You allege that it came less or more than once a 
month? A. I allege that it does not alwa>-s go to Mexico. 

(). But does it come into New York about once a mouth? 
A. Once a inoiith sometimes twice a month. 

And is it not true that whether it goes to Mexico or 
some other southeni country, it is still in the estern 
Hemisphere, is it not? A. Right. 

Q. And that is a colTee run basically, is that correct, sir? 
A. Mostly coffee. 

Q. Ami is it also not true that the trucking companies 
that come in and pick up that cargo are usually the same 
tnicking companies, depending on which consignees the 
cargo is destined for? A. I^sually. 

Q. So that ERA, for an example, which was mentioned 
in the documents. Respondent’s Exhibits 2 through 7, is a 
company that could come into your piers a couple of times 
a month, or a couple of times a week? A. They could. 

Q. And it would even come in twice or tliree times the 
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samp flay wlierp you have as many cargo bags! A. Yes. we 
could give them an eight o’clock appointment and a ten 
o’clock and a one o’clock. 

(J. Mr. Minucci, as a terminal manager, is it not true 
that if a man is working on loading or unloading a track, 
as the ca.se may be, and if he is finished with that particular 
work, and work for sorting for him on a ship, that you 
wouhl dirf'ctly assign him to the ship for such purpose! 
A. No. 

Q. You deny that! A. Yes, T do. 

(J. Do vou know whether or not Mr. Dellaventura worked 
for vou as a sorter! A. Yes, he did. 

q'. Do you deny that that work as a sorter is done on¬ 
board vessels! A. It is done onboard vessels. 

Q. And are you telling us then that Mr. Dellaventura’s 
work for a mondng would be finished as terminal labor 
and then he cannot work in the afternoon onboard a vessel! 
A. At one o’clock! 

Q. Yes. A. If the vessel is there, yes. he can very well 
go there. 

(J. The same day? A. The way you asked it before— 
why the ship is working— 

.Mr. Gucciardo: Objection, Your Honor, he an- 
swerf'd the fpiestion and he is arguing with me. 

.Judge Derastein: You should not argue with him. 

Let’s j)roceed. Proceed, .Mr. Gucciardo. 

Dy Mr. Gucciardo: 

(^. During the rwess did you discuss this case with Mr. 
Chiarello? A. Yes. 

q. Is .Mr. Chiarello the boss at Pittston Stevedoring 
Company? A. He is in charge of the safety and the claims 
department. 

Q. Isn't he a principal stockholder! 
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Mr. Manes: T object to that question, as to rele¬ 
vancy. As to Mr. Chiarello’s status. What rele¬ 
vancy is that T 

Judge Bernstein: Wliat is the relevancy of thisT 

Mr. Gucciardo: Your Honor, I am trj’ing to point 
o’lt that the boss is here, and the boss liml a discus¬ 
sion with him during the recess about the particular 
points about which he is testifying. 

Judge Bernstein: Go ahead. 

By Mr. Gucciardo: 

Q. Did you discuss with Mr. Chiarello the particular 
point at which we left off prior to recess, about the identity 
of the bags! A. I tbd not think so, no. 

Q. Did you discuss anything with him? A. We discussed 
a few things, yes, sir. 

Q. Did you di.scuss this case? A. Yes. 

Q. Is there any other reason why demurrage would not 
be charged for cargo that had remained on the pier in ex¬ 
cess of tl’.e free time? A. Tmts of r*>asons. 

Q. Could you state those reasons ? Sometimes wt dis¬ 
charge the ship, and the cargo is mixed, and we have to get 
it ready for the consignee, and we would extend the free 
time to them, and sometimes it is damaged, or the coffee 
has to be reconditiontnl, and the consignee won’t take it, 
and they are not liable for that, and we have to extend the 
free time and give them time to come in and recondition 
the coffee for them to pick it up. 

Q. So that your job actually is not completed with refer¬ 
ence to the delivery of that cargo to the consignee until 
such time as that cargo is actually accepted in goo<l condi¬ 
tion by the consignee, or the loss accounted for, is that cor¬ 
rect ? A. Correct. 

Q. And, therefore, anything that has to l)e done in rela¬ 
tion to restoring that cargo on which there is no demurrage 
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charged is parted and parcel of tlie unloading operation, 
and the delivery to the consignee! 

Mr. Manes: T objwt to that conclusion entered 
into by Mr. Guecianlo. That is the ultimate fact. 
He is asking this witness for a conclusion, which I 
think is only for the Judge to determine. 

Judge Hernstein: T will i)ermit it. 

Mr. Guecianlo: May T have that question reread? 

(The pending question, ns rwordecl. was read by 
the reporter.) 

By Mr. Guecianlo: 

Q. Do you understand that? What is your answer? A. 
That's right. 

Mr. Guwiardo: Xo further questions. 

Redirect Examination by Mr. Manes: 

Q. Mr. Minucci, putting all the documents together, and 
that is Respondent’s Exhibit 2 tlirough 7, and looking at 
them again, can you tell from considering them as a whole, 
whether or not the coffee which Mr. Dellaventura was 
working on on June 27, 11)73, was part of the cargo which 
arrived on the Campeche? 

Mr. Guecianlo: Ob,p*ction, Your Honor, no iden¬ 
tity of the particular cargo, and where this person 
was injured in the handling is the same cargo. 

Judge Benistein: He is a.sking this gentleman 
whether he has any knowledge that we do not have. 
He is asking if he can tell, and I will permit that 
question, and that question can be answeriHl. 

Mr. Guecianlo: He is identifying the cargo that 
my client got hurt on as being the exact cargo that 
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this man is testifying to, and he said he did not see 
it, and does not know if it is the same cargo in 
question. 

Judge Bernstein: I understand the question and 
the objection, and the objection is overruled. 

By Mr. Manes: 

Q. You may aiKswer. A. Well, taking the manifest and 
the delivery tally, and the marks on the delivery tally, they 
are the same marks on the manifest. 

Q. When you sp<*ak about marks, do they refer to certain 
key markings f A. Yes, 46 is the bill of lading, and we have 
a 47 on the tally. 

Q. Are there any other similarities in markings? A. 
Yes, the lead marker is the same. 

Judge Bernstein: What is the 46 and the 47 ? 

The Witness: The bill of lading numlw'rs. Your 
Honor. 

Judge Bernstein: Would those numbers be on 
bags of coffee? 

The Witness: No. The mark on the bag wmuld 
be PIATMA. You see, you have here the lead mark, 
which is PLUMA, and the numbt'r 12 is the chop 
mark. 


By Mr. Manes: 

Q. fs that contained on the tally sheet? A. Yes. 

(J. Is there a PLUMA 12 typed on the manifest? A. We 
have one PLUMA wnth a JL, and we have a PLUMA— 
that is the plain I’LUMA on the manifest. 

Q. Well, Respondent’s Exhibit 3, and I have one other 
exhibit to offer, and I show you, Mr. Minucci, that docu¬ 
ment— 
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Sal vat 0 re Mi u ucci—R ed i reel. 

Mr. Manes: T would like to have this marked in 
evidence as IJespJiident'.s Kxhibit 8, ^ our Honor. 
That is another manifest. 

Judge Renistein: All right. 

(The document referred to, a manifest, was 
markwl for identification as Respondent’s Exhibit 
No. 8.) 

By Mr. Manes: 

Q. What does this document represent. Mr. Miiiucci! 
A. It is also a manifest from the Campeche. 

Q. Does that have certain key markings on that! A. 
Yes, .5(» and 57, which is also on the tally. 

Q. Does that indicate to you, therefore, that the coffee 
is the same as delivered to the Campeche? A. Yes. it is. 
bwause the same marks on the tally are the same marks 
on the manifest. 

One additi al question, each ship which appears at 
the port is given an inbojind number, is that correct? A. 
Correct. 

Q. What was Campeche’s inbound numl)er? A. Inbound 
was voyage 118. 

(}. Is that used for any identification purposes on other 
d(K‘uments? A. ’I’he reason tor that is you get the Cam¬ 
peche so many times in one year lK>cause it may conflict 
with the first one, and we know voyage 118, and the ship 
will go out westbound, and will l>e 110, and come back 
southbound and will 1 h‘ 120. 

Q. Does the tally sheet bear that voyage number? A. 
Yes. 

Q. What is it? A. 118. 

Mr. Manes: T have no further questions of the 
witness. Your Honor. 
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Rwross Examination by Mr. Guceiardo: 

Q. Mr. Miniicfi, in salva/'ng cargo, is it possible to use 
the same bags that were damaged in onler to repack the 
cargo? A. Well, 1 doubt it v’ery much. Some of them 
bags get badly damaged. 

Q. And only partially damaged, and the cooper sews 
them up so that they are usable, is that correct f A. Yes. 
turns it inside out and marks it sweeps, after he fills it up. 

Judge Benistein: What does that mean, sweeps? 

The Witness: Just a pickup off the floor after it 
is sahuged. 

Judge Bernstein: Would that appear on the tally 
sheet ? 

The Witness: Yes, if we deliver sweeps, it ap¬ 
pears on the tally sheet. 

By Mr. Gucciardo: 

Q. Say a 150 pouiul bag, and only lost 20 pounds, isn't 
it possible to sew up the bag? A. Yes. 

Q. And the marking would show? A. Y’es. 

(i. And it would In* put on the side, and it would be 
damaged cargo, and short on weight? A. Not neces.sarily. 
The truckman may take it, and he may reject it. 

Q. In which event you have to go through the procedure 
to get the consignee to tsike it less the claim of damage in 
the cost of shipping? A. That’s correct. 

Q. Now, in your experience as a tenninal manager, does 
it happen on occasions that a consignee gets a whole load 
of cargo, and not ready to accept it, and he will tell you 
to deliver it to Pouch Terminal? A. If he is not ready 
to accept it, why should he want me to deliver it to Pouch 
Terminal ? 

Q. To warehousing. A. It is possible, sure. 
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Q. And in that event you would not furnish the ware¬ 
housing facilities, hut you would, by hi-lo, take it to the 
head of the pier, and the I’oueh Terminal people take it 
from there? A. If the delivery order says to take it to 
Pouch Terminal we do that, and then the Pouch people 
take it from there. 

Q. You would not warehouse it yourself, that is the 
point. A. No. 

Mr. Gucciardo: Thank you. 

Jiidge Bernstein: May I see the two exhi^Uc 

tally sheet and the last exliibit. Respondent's at 

8 ? 

The Witness: Yes. 

Judge Bernstein: Incidentally, I do not think 
that number 8 has l)een offered in evidence. 

Mr. Manes: I offer that, Your Honor. 

Mr. Guwiardo: What is number 8? 

Mr. Manes: Another part of the manifest. 

Judge Bernstein: Eight is a report and manifest. 
Mr. Gucciardo: Same objection. Your Honor, as 
I voiced before, there is no identity of this cargo in 
question with the actual cargo when the Claimant 
w 5 injured. 

Judge Bernstein: The document is admitted into 
evidence. 

(The doc ment referred to, a manifest, heretofore 
marked for identification as Respondent’s Exhibit 
No. 8, received in evidence.) 

Judge Bernstein: Where on Exhibit 8, Mr. 
Minucci, do you find the numbers? Did you say the 
numbers identify the bag? 

The Witness: No, the PLUMA. 








Salvatore Minucci — Recross. 

Judge Berastein: Now, on 8 there is a PLUMA 

12 . 

The Witness: Right, and here is a PLUMA 12 
here (indicating). 

Judge Bernstein: ,And PLUMA is one bag, is it? 
What does PLUMA represent? 

The Witness: PLUMA is the lead mark, the mark 
that the consignee uses. 

Judge Bernstein: How many bags of coffee would 
that cover? 

Tlie Witness: In that particular bill of lading it 
covers 1,186 bags. 

Judge Bernstein: Is it your testimony that part 
of the cargo from the Campeche on this particular 
occasion included 1,186 bags of coffee identified by 
PLUMA 12? 

The Witness: Yes. He delivereel it on 6-27, and 
claimed the injury— 

Mr. Gucciardo: If Your Honor please, I am go¬ 
ing to object to your question on the grounds you are 
identifying that cargo as being the cargo handled by 
the Claimant. 

Judge Bernstein: I am not doing a thing but try¬ 
ing to determine what the facts are, and the objection 
is overruled. 

Now, this tally sheet refers to PLUMA 12, doesn't 
it? 

The Witness: Yes. 

Judge Bernstein: And then on the total opposite 
PLUMA 12 there is a number of 7253, and is that 
bags of coffee? 

The Witness: Yes, the driver, it looks like in this 
instance, counted the bags on the pallet, which we al¬ 
ways put 12 on, and each time he gets the figure he 
adds it across. 








58a 

Salvatore Minucci—Recross. 

Judge Bernstein; And is it your testimony that 
tliat portion of the tally sheet identified 186 of the 
PLUMA12bagsT 

The Witness; It is part of th^s here (indicating). 

Judge Bernstein: Part of that? 

The Witness; Yes. 

Judge Bernstein; All right. 

Now, there is also a key 47 section of the tally 
sheet, isn’t there? 

The Witness: Yes, that’s on another exliibit, Y"our 
Honor. 

Judge Bernstein: And what does the 47 refer to? 

The Witness: This is the same as this (indi¬ 
cating). . 

P-47 is a key number that the clerk puts m his 
book, so when the deliveretl order is sent to him he 
has the book from one to 50, and this way when he 
comes in he knows what page to turn to quick, and 
puts that on the delivery order. 

Judge Bernstein: Why doesn’t this have a 
PLUM A number. 

The Witness; May 1 see it, please? 

This is on key 47. 

Judge Bernstein: Y'^es. 

Tlie Witness; I do not know why it does not have 
it on there. It has a JL on it, though. 

Mr. Gucciardo: Will Your Honor tell me what 
exliibit you are reading from? 

Judge Bernstein: We are looking at 7, and we are 

looking at 2. 

Now, what does JL mean? 

The Witness; A chop mark. They have a lead 
mark, and some people will use a JL for a chop mark. 

Judge Bernstein: What is a chop mark? 

The Witness; The reason for that. Your Honor, 
is this PLl'MA imports a lot of coffee. 
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Salvatore Minucci — Recross. 

Judge Bernstein: Who is PLUMAT 

The Witness: The mark the consignee uses on 
his bags. 

Judge Bernstein: A shipper! 

The Witness: A consignee. 

Judge Bernstein: Is PLUMA a brand name of 
any kind! 

The Witness: PLUMA may have different grades, 
and what they do is put a JL on one back, a chop 
number, or a range of numbers to distinguish the 
t\T)e of coffee. 

Judge Bernstein: Now, another category' is called 
PLUMA GA. 

The Witness: GAGE, which is used for the chop 
mark, and that shows on the key 56. 

Mr. Gucciardo: Is that chop, C-H-O-P! 

The Witness: C-H-O-P. 

Judge Bernstein: Key 56, and you are pointing to 
Exhibit 8, and then there is a fourth category on Ex¬ 
hibit 7 calUxl OFBT, and what is that! 

The Witness: Off-flatbed truck. 

Judge Bernstein: That is another category? 

The Witness: No, the truck it was loaded on. 

Judge Bernstein: Does this tally cover all mer¬ 
chandise that the Claimant was loading at the time 
that he was injured! 

Is there any other merchandise he would have been 
loading at the time he was loading! 

The Witness: 364 bags would be just about all 
that would fit on that truck, Your Honor. There 
would be no room for anything else, unless he wanted 
to go all the way up with it. 

Judge Bernstein: Would there be another tally 
for other merchandise he was loading on that day? 

The Witness: I do not know. Your Honor. 

Judge Bernstein: Thank you. 
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By Mr. Gucciardo: 

Q. Respondent’s Exhibit 7, and under order number ap¬ 
pears to be changed, and is that correct, was it chang^f 
It looked like it was one something or other, and changed 
to 128. A. No, changed from the two to the one. 

Q. From the two to the onel A. Yes. 

Q. In any event, that is not the original number that ap¬ 
peared on the document when it was first made up, is that 
correct? A. That is not an order number. That is the 
voyage number of the ship. 

Q. I am looking in the box that says order number. A. 
On the tally? 

Q. Pittston Stevedoring Company. A. If you know, 
counsel, the name of the ship Campeche, and right along¬ 
side there. 

Judge Bernstein: lie is explaining that they con¬ 
tinue the identification into the order block. 

The Witness: Campeche Voyage 118. 

By Mr. Gucciardo: 

Q. Bo I have a different one, I have 128. 

Judge Bernstein: It is difficult to tell whether 
it is a one or a tw’o. 

The Witness: Mine clearly indicates two, and it is 
a photostat. 

Judge Btunstein: It looks like a two to me. It is 
difficult to tell. 

By Mr. Gucciardo: 

Q. In any event, one or two, and it is a number that has 
been changed, Mr. Miiiucci, is that right? A. It looks like 
it has been chajiged, counsel. I am not saying it was. 
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Mr. Gucciardo: That is all. 

Judge Bemsiem: Mr. Manest 

Mr. Manes: I have no other questions for this 
witness. 

In reference to the exhiibts, it is obvious that a 
number of them have been inked out and changed in 
all directions, and that is the tallyman’s problem. 

Mr. Gucciardo: I object to counsel testifying 
whose problem it is, or how it came about, and that 
is to be established by the witness. Your Honor. 

Judge Bernstein: Yes, it is to be established by 
the witness. 

All right, thank you very much, Mr. Minucci. 

(Witness excused.) 

Judge Bernstein: Are there any further wit¬ 
nesses? 

Mr. Manes: No, Your Honor. 

Judge Bernstein: Mr. Gucciardo? 

Mr. Gucciardo: I did want to put a witness on. 


Whereupon. Joseph Atanasio was called as a witness 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination by Mr. Gucciardo: 

Q. Will you give your name and address for the record, 
please? A. Joseph Atanasio, 2246 64th Street, Brooklyn, 
11204. 

Q. Mr. Atanasio, would you please give us your exper¬ 
ience for the record on the waterfront, and that is, I wrant 
you to state in wiiat categories you have been employed, 
and if you liave any union affiliation, please state that for 
the record? 
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Jos eph A ta «/ j.s io—D i rect. 

Mr. Manes: Your Honor, I ob.j(*ct to tliis line of 
questioning. T fail to see the purpose that this wit¬ 
ness is being offered. The issue is simply whether 
or not this accident occurred in the course of mari¬ 
time employment. This man is not a witness to the 
accident, and did not participate in the activity, and 
was not there at the time of the accident. 

1 do not know the reason for his testimony. 

Mr. Gucciardo: He is an expert witness. Your 
Honor. 

Judge Bernstein: The objection is overniled. 

Go ahead. 

By Mr. Gucciardo: 

(^. Can you answer the question ? A. 1 have had about 
.‘12 years e.xperience on the waterfront. I started around 
193!) or ’40, and I worked in various categoric's. I was a 
longshoreman and started to work in the hold of the vessel, 
and worked as dock labor, and drove all kinds of <‘quip- 
ment, such as tractors, cranes, carriers for lumlK*r. 

J have worked on explosives during the war, and that 
was for four years, during World War 11. I was a hatch 
bos.s a winch operator, and T was a deckman. 

1 was secretary-treasurer of tin* Carpenters Union, and 
acting secretary-treasurer, and T was a trustee for seven 
years. 

T have worked as a marine carpenter storing cargo 
aboard ships. I worked as a cooper, and I have worked 
as a maintenanceman, and now I am presently retired. 

You said you were afliliated with the Carpenters 
Union, and is that a subdivision of a major union! A. In¬ 
ternational Longshoremen’s Association, Tmcal !>.")8. 

Q. And all of the affiliation, is that in conjunction with 
the loading and unloading of vessels? A. Yes, it is, with 
the International Longshoremen’s .\ssociation. 
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(J. Did you also work as a hiring agent for the various 
shipping agents? A. Yes, I worked for the hiring agents 
for the Chilean Line. I went down to the hall to hire car¬ 
penters to do the shoring of the Chilean Line .ships of the 
State in Brookhm. 

(J. Is that the same as terminal labor and other types? 
A. It is the same hiring hall. 

Q. Are you familiar generally with the loading and un¬ 
loading of cargo vessels in New York and New Jersey? 
A. I am. 

Q. Are you familiar with Pier 20th Street in Staten 
Island? A. I am. 

Q. Do you know what demurrage is? A. Yes, sir. 

Q. Will you describe what this is? A. Well, the con¬ 
signee of the cargo is notified by tlie shipper, or the steve¬ 
dore, whoever has the responsibility, tliat the cargo will 
be ready for delivery on a certain date, and he has some- 
wiiere between five and ten days to pick up his cargo. 
If it is not picked up in the designated time he will be 
charg(Ml a fee for leaving his cargo on the pier, which is 
called overtime. 

Q. Does it happen in discharge op<'rations, that even 
though there is no demurrage charge, that the cargo is 
nevertheless delivered to the consignee? A. It happens 
that the cargo stays on the pier. 

Q. Would you tell us for what reasons cargo w'ould be 
left remaining on the pier anywhere from tw'o weeks to 
three w'eeks? A. It is possible tliat it did not clear Cus¬ 
toms, because tlie consignee has to get an okay from 
Customs. It might be not ready. It would l)e that tlie 
cargo was damaged, or various different t>T)es of cargo 
that the Health Department does not issue the document 
that the consignee could pick it up. 

It, therefore, remains on the pier, and if that happens, 
then the consignee, the company is not charged extra 
demurrage. 
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(^. So tliat cargo can be legally delivered to a consignee 
without the Department of Agriculture or the Health De¬ 
partment clearing it without Customs, clearing it and all 
of the other various government agencies that must clear 
itf A. No, it would not be released. 

(^. And until such time as its clearance is obtained that 
cargo remains on the pierf A. \es, sir, remains on the 
pier. 

When the cargo is then ready for release, assuming 
that it was either damaged or Customs held it up, or the 
Department of Agriculture didn’t issue the health certifi¬ 
cate, what procedure is followed after it is then released? 
A. Well, 1 would say that the steamship line, or some¬ 
body in the ofiice, one'of the clerks pertaining to the opera¬ 
tion of that particular cargo, would send out the letter to 
the consignee saying that the cargo is ready, or the con¬ 
signee would have the proper permits that the cargo lias 
been released from the various agencies, and he would send 
his truckman down to the pier with the truck with papers 
to pick up the cargo. 

Q. And if it was the consignee’s fault that he failed to 
pick up the cargo wdien it was ready, would he then be 
charged demurrage? A. Tie would be charg(*d demurrage. 

(J.'^So the fact that there is no demurrage charge would 
indicate that there was something wrong with the ship¬ 
ment in some form or fashion? A. With the shipment 


of cargo, yes. 

As a matter of fact, while there is a defect, such as 
a cargo claim, the Department of Health, or for whatever 
reason it is being held on the pier, does the shiiiper have 
the right to take that cargo from the pier and imt in a 
warehouse? A. Well, if the consigm*e’s cargo is destined 
to stay on the pier because of some irregularity or some¬ 
thing that something is wrong with the cargo, and he 
would never want his cargo to be put in the warehouse and 
chargi'd for it. 
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He would say to send him a note, or the consignee’s 
cargo, anu there is soinetliing wrong with it, and it would 
stay on the pier. 

Q. Now, are you familiar with sorters and terminal 
labor and the type of work that they do on the pier! A. 
Yes, sir. 

Q. And in your experience as a foreman and terminal 
laborer and other categories that you mentioned, is it pos¬ 
sible for a terminal labor man who is working on a truck 
to be told, while he is working on the truck, to go work 
and sort on a ship! A. Well, if a ship is in port, and they 
need a sorter, and they know that a particular man is a 
sorter, they would give him the papers and say to go to 
hatch number three, because they need a sorter. 

Q. You mean the sorting papers! A. Yes, because 
when, or before the ship comes in, the steamship line has 
papers which they say that this is the plan of the ship, 
and there is where the cargo is, and whatever hatch you go 
in, and if you are a sorter you go in and get the layout of 
the ship. 

Q. Is it possible for the terminal laborer who is loading 
a truck of coffee beans to be interruptwl, and somebody 
say to him to go unload a lighter! 

Mr. Manes: Your Honor, T have to object to the 
form of the question. 

I have been sitting here listening to leading ques¬ 
tions from the so-called expert witnes.s. 

By Mr. Gucciardo: 

Q. Suppose a terminal labor man unloaded a truck, and 
a lighter comes in, and could the terminal labor manager 
assign workers for the lighter! A. Well, when he fii- 
ishes he should take his men and check with whoever you 
have, and they usually would have a checker, and the fel- 
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low that helps tlie trucker deliver, and the machine 
driver. 

And can this work assignment be done between eight 
and twelve and one and five? A. Yes. 

However, where it comes to working on a ship, what 
is the usual practice if your terminal laborer—how many 
hours are you required to w’ork in that capacity before 
your work category on the ship can be changed? A. ell, 

I didn’t understand that question too well. 

Q. If you are hired as terminal labor in the morning, 
how many hours of work are you guaranteed to do in that 
capacity as terminal laborer? A. Four hours. 

(J. And it is at the end of four hours, and can you then 
he assigned to work on a vessel? A. Yes. 

(J. And how many hours would that be? A. A four hour 
period. 

t^. And that can be done both in the same day, on the 
dock and on the ship? A. If that vessel is in that day 
they assign him on the vessel. 

(,». However, in the morning, for example, if the work 
of loading a truck is finished, can he lx* reassigned within 
that four hour period to a lighter? A. Yes. 

(^. And was this ix'ason for the difference in time? A. 
You take a t(‘rminal labor man, or a longshoreman, and 
he has the category of terminal labor, extra labor, hold- 
man, sorter or dock laborer, and he goes on the pier to 
work and in the morning he is told to go help load the 
trucks, or help load the lighter, and the man gets hurt on- 
i)oard the ship and tak(‘n away, and they need a replace¬ 
ment, and this categorx' shows he is the holdman or wdiat- 
ever it is, and he can send him on the ship. 

(}. If he refuses such reassignment what happens to 
him? A. If his classification calls for him to be reas¬ 
signed and he does not take it, and a man on the guar¬ 
anteed annual v'ages, the company or timekeeper or fore¬ 
man could say that you have to go, and if you don’t want 
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Joseph Atcmasio — Cross. 

to go you can be debited today, any three debits and you 
are tlirough for the year. 

Q. How much is the guaranteed wage! A. I would 
estimate close to $14,000 a year. 

Q. In 1973 how much was itf A. In 1973 it was a little 
over $12,000. 

Q. And would a man get guaranteed wages whether he 
is w'orking or not working! A. Yes. 

Q. So that actually if the man only works three months 
out of the year would he then be paid for the balance of 
the nine months, the total $12,000 in the period of 1973! 
A. In the period of 1973 if you didn’t show up at the 
hiring halls for 15 days you were disqualified from guar¬ 
anteed wages, and if you got five demerits you would be 
disqualified for the guaranteed wages, which would be 
under $12,000, but if you always badged in, and no debits, 
and you get paid for the other nine months. 

Q. So then is it the usual practice for longshoremen to 
jeopardize their guaranteed annual wages by jeopardizing 
their demerits! A. No. 

Mr. Manes: Your Honor, it is interesting to 
learn about the longshoremen’s rights, but w'hat 
relevancy does it have to this proceeding! 

Judge Bernstein: You made the point about 
demerits and 1 think we can move on. 

Mr. Gucciardo: T have no further questions of 
this witness. 

Judge Bernstein: Mr. Manes! 

Cross Examination by Mr. Manes: 

Q. You have not worked on the waterfront in how long! 
A. February of '72. 

Q. You retired then! A. Yes. 

Q. You get the union pension! A. Y^es, sir. 








68a 


k. 


Colloquy. 

Q. You wore* not injurod by any chance, were you! A. 

I was injured in 19— 

Mr. (jiKviardo: Objection, Your Honor. His in¬ 
juries have nothing to do with the case. 

.Tudpe Ilernstein: Tlie objection is sustained. 

By Mr. Manes: 

Wliat are the circuiustances under which you came 
down to testify? A. The office of Israel, Adler, Ronca and 
Gucciardo have my case, and at one or two, or three times 
T was called into the offi(‘e in reference to the injurj-, and 
my various work activities, and they know my Imckpround 
so he asked me if he needed me, you know, to testify in a 
case, and would I l)e williiift to come down, and T said 
that if 1 am not hurting anylwdy then T would come 
down to testify in any case for him. 

1 want to tell tlie truth in the case. 

Q. Have you testified in any other cases! A. T have 
testified in cases as an expert witness as far as jurisdic¬ 
tion \^"as concernwl. 

(J. You are interested in the issue of jurisdiction! A. 
I am not interested in it. 

Mr. Manes: I have no other questions. 

Judge Bernstein: Mr. Gucciardo! 

Mr. Gucciardo: I have nothing else. Your Honor. 

Judge Bernstein: Thank you very much. 

(Witness excused.) 

Judge Bernstein: Mr. Gucciardo, do you have any other 
witnesses! 

Mr. Gucciardo: I have no further witnesses, \our 
Honor, hut I have a motion. 

Judge Bernstein: 1 will hear your motion. 

Mr. Gucciardo: 1 move that the Respondents Ex- 
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hibits 2 through 7 be stricken on the grounds that they 
have not been established as identifying the actual cargo 
involved in this accident with the cargo mentione<l on the 
various exhibits. 

Judge Bernstein: Mr. ManesT 

Mr. Manes: Your Honor, I tliink we have established 
a continuity between the cargo delivered by the Campeche 
on Februar>' 13, 1973 witli the cargo involved in the truck 
loading operation during which time the Claimant was 
injured. 

First of all, we have established that the voyage number 
for the Campeche, 118, has remained the same throughout 
the document. 

We have established on the basis of the Respondent’s 
exhibits in reference to the two man fests, and that is 
Exhibit Number 8 and Exhibit Numbv-r 2, and compar¬ 
ing those with the tally sheet and comparing those with 
Exhibit Numl>er 5, the’ COFINCO Incorporated delivery 
order we have established that FLUMA 12, 364 bags of 
coffee, was part of the total of some 15,000 bags of coffee 
which was offloaded from the Campeche. 

We have established also that PLUMA JL and CAC are 
various amounts of bags and retain the same identification 
marks, and T think the word is chop number throughout 
from the inception of their listing on the manifest until 
their final delivery to the ERA Trucking Company. 

Mr. Minucci, he is qualified as an expert witness, and 
he has had considerable experience on the piers, and 
taking all of the documents in order, *'iere is such a con¬ 
tinuity of events as to preclude the probability that the 
bags of coffee on which Mr. Dellaventura was injured on 
June 27, 1973, and part of the same cargo originally de¬ 
livered in January of that year. 

Mr. Gucciardo: Your Honor, before you rule, may I 
then male a few remarks on that! 
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Judge Bernstein: Still on the motion. If you want to 
give me your summation. 

1m i. Gucciardo: No, only in relation to this point. 

Number one, E.vhibit 7 shows changed numbers on the 
sheet. 

Judge Bernstein: Let me say this. Whether or not the 
continuity has been established is something I will deter¬ 
mine. 

Nevertheless, t feel that these exhibits may be relevant, 
and I am going to admit them. That is my decision. 

Mr. Guccianlo: Well, you make your decision even 
though 1— 

Judge Bernstein: You can make your argument, but 
I have not decided the case. 

Mr. Gucciardo: There are changed numbers, and coun¬ 
sel said they have established a continuity, and whether 
you have changed numbers, the exhibit number means 128 
heavily marked over, and probably one something or 
other, and tw'o digits in that number have been changed, 
and I don’t care how^ you lo(»k at it. 

1 have the same photostat that yon have, and the change 
has been made on two of the digits, and what counsel re¬ 
lied on as l)eing a continuity is not a contimiity. 

Secondly, T have established by means of the Respond¬ 
ent’s own witness that this ship came in regularly, and 
that the trucker came in regularly to pick up cargo, and it 
is an easy matter, and let’s assume for the purposes of 
my argument that this merchandise was deliver(Hl, and so 
forth, and easy for them to pick out this, and this, and say 
that since this is a regular consignee, and the ERA Truck¬ 
ing is a regular trucking company, that this has a wide 
span of time for this particular cargo. 

Now, if Your Honor is really going to rely on that phase 
of it as being material to establishing jurisdiction, I am 
going to argue that this has to go by the board regardless 
of whether you so think or not. 
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If we are going to rely on it, T think we slionkl make 
sure of the evidence with the evidence presented to you 
today, and there was no sliowing by anybody wlio kept tb.e 
records that they "ched all of the records and these are 
the only rec ds involving tlie truck on that particular day, 
or the only records inv>.l 'ng that pi\rticular ship, and that 
ship may have come in, and the testimony is once or twice 
a month from February to June, and that is four months, 
and it is possible that it came in eight times, and if it 
came in eight times, can you imagine how many trucks 
would have to take it away, and the same truck would 
have to come down. 

Of course, I am now going to argue, and let’s assume 
that what my adverary says is true, that this cargo was 
delivered in February, and actually otTloadwl, and the ship 
in February, and actually delivered to the consignee in 
June of 1973, and as the unloading operation ceased within 
the term of unloading as we now understand it, and the 
Benefits Review Board— 

Judge Bernstein: You are giving me closing argument. 

Mr. Gucciaixlo: In effect it is my closing argument. 
You will permit me— 

Judge Bernstein: I have denied the motion. I will per¬ 
mit you to continue. 

Mr. Gucciardo: I did not mean to interrupt you. Your 
Honor. 

Judge Bernstein: Go ahead. 

Mr. Gucciardo: So that if Customs holds it up, or if 
there is a claim on the cargo, or some valkl reason why 
Uie cargo has to be held on tlic pier, even for salvage 
purposes, this unloading operation, doe,^ it fully take place 
as the Board said, when the merchandise is put on the 
truck and the truck leaves the premiiies, and there is a 
signed receipt for it. 

d’o hold otherwise would, once again, destroy the uni- 
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foriiiity that Congress said they wanted in evaluating the 
longsliore cases. 

Are we going to go into liair splitting delineations of 
when an activity starts, and when it begins, or should we 
look at the general character of the person being hired, 
and what is he expected to do? 

My adversary objected when I tried to show that the 
terminal labor has to go on a ship, load ship stores, and the 
terminal laborer can even work as a sorter on a ship if he is 
classified, as he is in this particular case. 

1 say you have to look to the employer. You have to look 
to the employee, and what are they engaged in, and there 
is no question hut that tliey are engaged in maritime 
activity, because their sole oiieration and their sole func¬ 
tion at Tier 20th Street is to receive cargo to be loaded on 
a vessel, and to take cargo from a vessel to be given to 
consignees. They have no intervening function. They 
don’t store. They don’t process the merchandise in any 
form or fashion except if it is damaged in shipment, and 
then they have to look to salvage it, in which event they 
will get rid of it on that basis, but that is all they do, handle 
cargo that goes in and out. 

The longshoremen who come in to work, that’s all they 
do. We have unions involved here, and Your Honor well 
knows where there are different unions they are strict 
about the activities their employees can engage in. 

This employee cannot engage in warehousing activities, 
and the witness, Mr. Minucci, so testified that if cargo had 
to be warehoused they would take it as he says, from the 
jioint of rest in the pier, and take it to the head of the 
pier area where the Pouch Company employees would then 
pick it up witli their lii-lo’s and bring it into their terminals, 
and the Respondent’s Exhibit 1 shows that if they wanted 
to, the longshoremen, with their hi-lo, could go into the 
Pouch Terminal within the area in one clean sweep and 









73a 


Colloqv/y. 

eliminate the double payroll situation. That is not done 
for a very, very, very valid reason, and that the consignee 
must notify the terminal operator that it wants its stuff 
warehoused. 

Once he does that, then they say, “fine, we do the work 
right to Uie pier, and even though this terminal is located 
adjacent to us, they pick it up from there.” 

They do not tell the shipper, no, that they will warehouse 
it for them, because if they were in the warehousing busi¬ 
ness what better way to get business than to have the ship 
notify them that they have to warehouse the stuff! 

Tkis is ready business for them, but they wouldn’t. Your 
Honor can see by the looks of the pier that it is a finger 
pier, and the entire structure is covered by a building which 
is used to shelter the cargo in all types of weather, and a 
small narrow string piece, 15 to 20 feet, from which the 
ships tie up to, and cargo is loaded onto the string piece. 

We must get away, in my opinion, from what the Re¬ 
spondent’s have been trying to get us, as claims attorneys, 
to do, and that is to take a narrow restricted view of what 
the Claimant was doing at that particular moment, and a 
narrow restricted view in what situation the cargo was at 
the moment. 

You cannot do that. Section 920, the Whetly case, and 
Friend versus Rriton, all say in effect, look, if there is any 
question in your mind as a judge, resolve it in favor of the 
Claimant, and if that is not enough, then I refer you to the 
House of Representatives 90 Report in 19—1 forget the 
number, but I will state it in my brief, and that clearly 
stated that the intention in making these amendments was 
to get a uniform Compensation Act to apply to longshore¬ 
men. 

H Your Honor, or the Appeals Court, are going to decide 
that the particular activity, as of a particular moment, is 
controlling, 1 say it is permitting a gross mistake. 
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So far you have had nothing but clear cut accidents, a 
man working on a truck, and a man working on the lighter, 
and the lighter does not apply, or the man working on the 
string piece, et cetera. 

You know, we have had accidents with the man at the 
hiring hall going to the pier to load, and to unload, and 
(Jod knows what, and lie is hit by a car in the street before 
he gets to the pier. What are you going to say about that 
man, because I have such a case? 

What do you do with the man who says, “okay, coffee 
lireak. You, doe IJlow, you’re the last man here, and go get 
the coitee for the ten Ixiys,” and this man sometimes, not 
all the time, but sometimes, has to leave the terminal area, 
and comes back and slips and falls on the way. T have such 
a case. 

How are you going to tie that in? The intent of Con¬ 
gress is that all longshoremen come under this Act. If you 
are going to decide the case by looking at the activity, you 
are doing a gross injustice to the Claimant. 

In this jiarticular case you have to look at the overall 
activity. Your Honor. To do it any other way would put 
the jurisdiction within the control of the terminal operator. 
How ten days’ time right now, and they give you one day’s 
time, and if you are lucky you have a free time. 

I am alleging that all these documents refer to a ship. 
When the man comes to pick it up, the Campeche, the 
Campeche, or whatever ship is involved, is clearly tjdng 
up the cargo to the particular sliiii, and you want the em¬ 
ployer, if he is mad enough to have it his way, if you are 
going to decide along those lines—leave that stuff out. 

dust notify the shipper that he has cargo to pick up. 1 
say to Your Honor to make any decision which would give 
the stev<‘doring company or the terminal 0 }>erating com¬ 
pany, to give them the power to change their operation a 
little bit, or conform to the narrow restrictive avenue of the 
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decision of error, and as sure as I am standing here, they 
will change their method of operation. 

One of the examples in this case, and.Mr. Minucci was 
asked if the Pittston Stevedoring Company was in the 
warehousing business, and he said that they were, and as 
far as he is concerned they are, and they are, and you have 
to treat it differently, 'and why does he treat it as the same 
company, because they are the same principals. 

You must take the temptation out of the manipulation 
of the stevedoring company, or the insurance company, 
as the case may be, in avoiding any narrow restriction in 
coming to a decision on this particular point, or any case 
on the point of jurisdiction. Your Honor. 

Thank you for your time. 

Judge Bernstein: Thank you, Mr. Gucciardo, for a 
very eloquent summation. 

Mr. Manes! 

Mr. Manes: I think, Your Honor, that Mr. Gucciardo’s 
summation, as you put it, was more properly directed to 
an appellant branch, rather than to that of a fact-finder. 

We have to deal here with the facts, and jurisdiction is 
a factual issue. Do the facts in this casf> sustain jurisdic¬ 
tion under the Longshoremen’s and Harbor Workers’ Act? 
It was the extent that the longshoremen should be covered 
under that statute. 

Mr. Gucciardo has submitte<l for your consideration a 
case which 1 know you know about, Avento versus Hellenic 
Lines. In that case cargo was placed in a specially locked 
crib for security reasons for four days, and while it 
was being removed after the four day period an injury 
occurred. 

I can understand under those circumstances how that 
might be considered a continuance of the unloading opera¬ 
tion. The reason for the storage of the cargo was for 
security purposes, and there only a short time, but in 
this case we have a period of some 1.3,3 days, and as in- 
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(licated by the evidence, that there may be a reason for 
the nonremoval of tlie cargo, and that it was due to various 
reasons. 

Apparently there has been some damage done to the 
cotTee bags, but that damage was repaired, as the evidence 
indicates, through Mr. Gucciardo pointing it out, on Feb¬ 
ruary 1.3th or 14th of 1!)73 as indicated in the activities 
of tlie cooper. 

After it had been repaired it then remained not picked 
up for wliatever reason. Possibly one good reason was 
that 15,(KK) o<ld bags of cargo consigned. 

In any event, it stayed in the warehouse area for 
133 days, and nothing wliich would indicate that that con¬ 
stitutes part of a continuous unloading operation. What¬ 
ever the reason it remained there, it certainly was not the 
resul. of some unloading operation, and we suggest on the 
actual matter in this case that a ruling be made that under 
these facts jurisdiction be not accepteil under the Long¬ 
shoremen’s and Harbor Workers’ Act for the reason of 
the storage for 133 days, and not being considered rea¬ 
sonable to conclude that that remains a continual situa¬ 
tion, or has any relation to loading or unloading opera¬ 
tions. 

Thank you. 

.Judge Bernstein: Thank you, Mr. Manes. 

Incidentally, on the question of jurisdiction that you 
referred to, Mr. Guceiardo, it is my opinion, without indi¬ 
cating lirw 1 will decide on this case, that not all injuries 
of long dioremen who are covered employees, employed by 
cove’ed employers, arising oat of and during the course of 
their employment are within the jurisdiction of the Act. 

I have so decided in two cases, and if you are interested 
in the names of the cases, they are Purdy versus .Tackson- 
vill Shipyards, and O’Leary versus—T forget the name 
of that case, but 1 decided that on the 15th day of Novem¬ 
ber. It is a recent case. 
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Mr. Gucciardo: Your Honor, is that Purdy case up to 
the Benefits Review Board! 

Judge Bernstein: No; that was not appealed. 

O’Leary was decided on November 15, 1974, and you 
might find them of interest in connection with some of the 
problems mentioned in your closing statement, which T do 
not think they have issues which are similar to the issues 
of this case, however. 

With regard to post-hearing briefs, is December 20 
agreeable to counsel? 

Mr. Manes: Yes, Your Honor, fine. 

Mr. Gucciardo: Yes, sir. 

Judge Bernstein: And at that time I would like the 
application for counsel’s fees. 

Mr. Gucciardo: Yes, and T am applying for expert 
witness fees in the amount of $75. 

Judge Bernstein: Fine. Do include that along with 
your brief and your application. 

Ts there anything further! 

Mr. Gucciardo: No, Your Honor. 

Mr. Manes: No, thank you, Your Honor. 

Judge Bernstein: The hearing is recessed, and vnW be 
terminated in accordance with applicable regulations. 

(Whereupon, the hearing in the above-entitled matter 
was concluded.) 
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